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L Introduction

Respondent TTPH 3-8, LLC (“Tahoma Terra™) requests that this
Court affirm Division IF's unpublished decision that Knight lacked
standing under the Yelm Municipal Code and the LUPA, and that Tahoma
Tetra is entitled to a fee award under RCW 4.84.370(1).

Knight’s argument for reversal based on standing fails for two
reasons. First, the issue of her standing under the Yelm Municipal Code is
not properly before this Court because Knight failed to assign etror to the
City Council’s decision that she lacked standing under the Yelm
Municipal Code. This failure to strictly or even substantially comply with
the LUPA requirement of assignments of error renders the issue
. unreviewable, barring‘ any success on appeal. Second, the record
- demonstrates that Knight failed to meet her burden to establish standing,
-She failed to show (1) prejudice to her alleged senior water rights as a
result of the conditional approval of Tahoma Terra’s preliminary plat
application and (2) that a judgment in her favor on the preliminary plat
application would alleviate any prejudice, _

Knight also urges grounds to reverse the Court of Appeals’ fee
award that she never properly raised to the Court of Appeals, and therefore
waived. Even if these grounds are considered, they do not prevent a fee
award to Tahoma Terra under RCW 4.84,370(1). Tahoma Terra secured
conditional approval of its preliminary plat application throughout this
litigation. It received conditional approval from the Hearing Examiner.
The City Council affirmed. The superior court left the permit approval
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intact while reversing and remanding for one uncontested clarification of
thg Hearing Examiner’s language in one portion of the decision. The Court
of Appeals affirmed. Tahoma Terra was the substantially prevailing
applicant entitled to an award of fees and costs under RCW 4.84.370(1).

Before the superior court, Knight overreached by insisting on entry
of conclusions of law that amounted to advisory opinions for future
permitting decisions. This forced Tahoma Terra to appeal to the Court of
Appeals. Knight continved to oppose Tahoma Terra before the Court of
Appeals, defending against the appeal with a 58-page brief that included
four assignments of error and: nine issue statements, Am. Resp.’s Brief at
3-6, and presenting oral argument. She admitted to the Court of Appeals
that the findings and conclusions she had insisted the trial court enter over
Tahoma Terra’s objections were advisory opinions, but noted that Tahoma
Terra had to appeal those advisory opinions or they would have been
binding. 4m. Resp.’s Brief, IV.F.

When Tahoma Terra again prevailed before the Court of Appeals,
Tahoma Terra was entitled to its attorney fees as the successful applicant -
under RCW 4.84,370(1). On its face this fee statute does not make a fee |
award conditional on which party appealed or whether the permit decision

was strictly upheld on the merits.!

! Prior precedent including Habitat Watch v. Skagit County, 155 Wn.2d
397, 120 P.3d 56 (2005), Nickum v. City of Bainbridge Island, 153 Wn,
App. 366, 223 P.3d 1172 (2009), and Gig Harbor Marina, Inc. v. City of
Gig Harbor, 94 Wn. App. 789, 973 P.2d 1081 {1999), supports the fee
award, Knight sought review after the Court of Appeals determined fees

27



1. Counter-Statement of Issues

A, Standing

Did the Court of Appeals properly affirm on the basis of standing
because (1) Knight failed to assign error to the City’s decision that Knight
facked standing under the Yelm Municipal Code in her LUPA petition,
preventing review of that determinative conclusion, and (2) Knight failed
to meet her burden to demonstrate that she will be prejudiced by Tahoma
Terra’s preliminary subdivision approval and that a judgment in her favor
would substantially eliminate or redress the alleged prejudice? Yes,

B. Attorney fees

Did the Court of Appeals properly award attorney fees to Tahoma
Terra under RCW 4.84.370(1) because (1) Tacoma Terra was the
substantially prevailing party at all phases of review including before the
superior court which sustained the permit intact, and (2) the statute’s
express terms impose no additional requirement, including no requirement
that a party prevail “on the merits™ and no requirement that a party entitled
to fees be a respondent? Yes.
I, Counter-Statement of the Case

Tahoma Terra incorporates its Counter-Statement from iis
opposition tb discretionary review, It corrects its citation to the Hearing
Examiner’s decision, which is found at CP 1260-1286. Knight's

attachment of the reconsidered decision to her petition is missing page 2.

and costs were proper but before the Court set the amount. Thus, the
amount of fees and costs has not yet been deterniined,

-3 -



See CP 1282-84. Attached in the Appendix are (1) the Hearing
Examiner’s decision (CP 1260-1286), (2) the City Council’s decision (CP
25*23), 3 Knight’s LUPA petition (CP 9-24), (4) the Superior Court’s
decision (CP 1666-1675), and (5) the fec statute at issue, RCW 4.84.370.

IV.  Argument and Authority

Tahoma Terra substantially prevailed at each level where it won
conditional approval of its preliminary plat application for a development
planned within the jurisdiction of the City of Yelm. Tahoma Terra
nonetheless appealed the superior court’s decision due to findings and
conclusions in the trial court order that Knight insisted be included over
Tahoma Terra’s objections, stated the law incorrectly, and constituted an
impermissible advisory opinion on future permitting decisions (the latter
of which Knight subsequently acknowledged to the Court of Appeals. See
Am. Resp.’s Brief at 43 n.15, 55). The fact that Tahoma Terra appealed
some elements of the superior court’s decision does not establish that it
did not prevail at that level. Tahoma Terra was entitled to the fees awarded
by the Court of Appeals pursuant to RCW 4.84.370(1) as the substantially
prevailing applicant.

This is a LUPA appeal. In a LUPA appeal, an appellate court
“stand[s] in the shoes of the superior court and review[s| the hearing
examiner’s action de novo on the basis of the administrative record.”
Wells v. Whatcom County Water Dist. No. 10, 105 Wn. App. 143, 150, 19
P.3d 453 (2001). “The proper focus of our inquiry is therefore the
[decision by the local jurisdiction], rather than the trial court’s decision.”

-4 -



Id. Standing and statutory construction are legal issues reviewed de novo.
J!r:{al’airntz_;f Watqk, 1_55 Wp,Zd at 405—06; Guz{llen V. Contrera;, 169 Wn.2d
769, 774, 238 P.3d 1168 (2010). A fee award is reviewed for abuse of
discretion. Guillen, at 774. This Court should construe RCW 4.84.370 to
give effect to the Legislature’s intent that proponents of unmeritorious
permit challenges absorb the costs.

A. This Court should not reverse on the issue of standing,

Knight complains that the Court of Appeals determined on the
merits that she had no standing. But the Court of Appeals should not have
reached the factual determination of the standing issue. And this Court
should not. Knight failed to appeal the City’s determination that she
lacked standing under the Yelm Municipal Code (“YMC”) by failing to
assign error to that determination. See CP 26 at § 3 (City’s lack of
standing determination); CP 13-16 (Knight’s assignments of error in
LUPA petition). This fatal flaw in her LUPA petition compels affirmance,
This is true whether this Court decides that RCW 36.70C.070(7) requires
strict or substantial compliance. Knight achieved neither.

If the Court reviews the merits of the standing issue under the
YMC and LUPA, it should affirm the conclusion that Knight lacked
standing. She failed to demonstrate that the Examiner’s preliminary
conditional approyai of the Tahoma Terra Subdivision has or likely will
prejudice her, She also failed to demonstrate that a judgment in her favor

would redress the injuries she claims,



1. Knight’s standing is not properly before this
Court because her LUPA petition was deficient;
this Court should affirm based on the City’s
determination that Knight lacked standing
under the Yelm Municipal Code, a determinative
decision to which Knight did not assign errer.

This Court should affirm because the City Council determined that
Knight lacked standing under the Yelm Municipal Code and Knight failed
to assign error to that determination in her LUPA petition as required by
the LUPA, This deficiency is fatal to Knight’s LUPA appeal.

LLUPA specifically requires that each land use petition must set
forth, inter alia, the following:

* A separate and concise statement of each error alleged to have
been committed; and

* A concise statement of facts upon which the petitioner relies to
sustain the statement of error,

RCW 36,70C.070(7) and (8). Because Knight failed to assign error to the
City Council’s conclusion that sﬁe lacked standing, that issue cannot be
reviewed. Because that issue is dispositive, Knight’s appeal necessarily
fails, |

Tahoma Terra moved the trial court to dismiss Knight's petition
for failing to assign error to the City Council’s standing determination.
CP 215-220; CP 221-236; see also CP 41-56. Tahoma Terra also moved
the Court of Appeals for dismissal on this same ground. Opening }5"riejlr of
Tahoma Terra at 20-22; Reply Brief of Tahoma Terra at 4-8, Knight’s
LUPA failure 1o assign error to the City Council’s dispositive conclusion
that Knight lacked standing under the YMC left the City Council’s

conclusion in place, foreclosing further proceedings.
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This result is supported by Overhulse Neighborhood Ass’'n v.
Thurston County, 94 Wn. App; 593, 597, 972 P.2d 470 (1999). Division II
held that the requirement to assign error to a dispositive conclusion is
jurisdictional. In Overhulse, this Court recognized that all parts of the
LUPA should be enforced as written, rejecting substantial compliance
because it would render portions of the LUPA meaningless Overhulse, 94
Wn. App, at 599, citing Cox v. Helenius, 103 Wn.2d 383, 387-88, 693
P.2d 683 (1985) (court required to give effect to “every word, clause and
sentence of a statute... No part should be deemed inoperative or
superfluous unless the result of obvions mistake or error.”), This Court
should hold that the requirement of .070(7) is jurisdictional, at least with
regard to review of any portion of the decision to which error is not
assigned. This Court only has jurisdiction to consider issues to which error
was assigned in the LUPA petition.?

Principles of appellate law also support affirmance where error
was not assigned to a determinative conclusion, A fundamental appellate
precept is that the aggrieved party must assign error to those parts of the
decision for which it seeks review, or lose the right to review. RAP

10.3(a) (requiring assignments of error).? Knight’s failure to assign error

2 When reviewing an administrative decision, the superior court acts in its
limited appellate capacity. Union Bay Preservation Coalition v. Cosmos
Dev. & Admin. Corp., 127 Wn.2d 614, 617, 902 P.2d 1247 (1995), All
statutory procedural requirements must be met before this appellate
jurisdiction is properly invoked, Skagit Surveyors & Eng'rs, LLC v,
Friends of Skagit County, 135 Wn.2d 542, 555, 958 P.2d 962 (1998).

* Nishikawa v. U.S. Eagle High, I.L.C., 138 Wn. App. 841, 853, 158 P.3d
1265 (2007) (*issue is not properly before us” where appealing party
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to the determinative conclusion of lack of standing vmder the YMC
required affirmance.

Washington courts require “strict compliance with LUPA’s
procedure,” emphasizing that a land use petition is barred, and the court
may not grant review, if timely filing and service is not completed in
accordance with LUPA’s procedures. Witr v. Port of Olympia, 126 Wn,
App. 752, 756, 109 P.3d 489 (2005) (quotations omitted); see also RCW |
36.70C.040(2). The “explicit statutory language fof LUPA] forecloses the
possibility that the doctrine of substantial compliance applies.” Jd, Where
a statutory directive is unequivocal, substantial compliance does not apply.
Nitardy v. Snohomish County, 105 Wn, 2d 133, 712 P.2d 296 (1986).
Knight never assigned error to the lack of standing determination. CP 13-
16. She failed to strictly comply.

Knight also did not substantially comply. Kniéht’s LUPA petition
totally and completely failed to address the City Council’s conclusion
regarding standiﬁg under the YMC. Knight gave no notice that in the
LUPA proceedings this portion of the City Council’s decision would be
reviewed. This Court should reject out of hand Knight’s argument that a
party automatically assigns error to all legal conclusions in a decision by
challenging the entire “decision.” See Am, Resp.’s Brief at 16 (“The

Petition states that it is brought to ‘challenge the City of Yelm’s decision.’

failed to assign error to g particular trial court decision); Cowiche Canyon
Conservancy v. Bosley, 118 Wn.2d 801, 809, 828 P.2d 549 (1992) (argu-
ment made in reply is too late to support assignment of error, especially
where existence of issue is obvious).

-8 -



. - » As such it appeals the entire decision,”) (emphasis in original). Such
an argument renders useless .070(7)’s requircment to make specific
assignments of error. See Chelan County v. Nykreim, 146 Wn.2d 904,
926, 52 P.ﬁd 1 (2002) (courts must give effect to the plain meaning and
should assume the legislators meant exactly what it said), The Legislature
has cléarly rejected such an argument by including .070(7) in the LUPA.

This Court alse should reject Knight’s argument that she addressed
the City’s dispositive conclusion on standing under the YMC by reciting
facts allegedly supporting her LUPA standing. The latter is not a substitute
for the former. Knight made no mention in her LUPA Petition of the
City’s standing determination or the YMC requirements for standing. The
organization and content of her petition rebut her argument. Knight
attempts to rely on section 6 of her Petition, titled “Facts Demonstrating
that the Petitioner Has Standing to Seek Judicial Review Under RCW .
36,70C.060.” (emphasis added). See CP 11-13. By its title and allegations,
that section relates to standing under the LUPA, not the YMC. Standing
under the LUPA is a separate, required element of a LUPA petition that
Knight addressed in section 6, In the next section, section 7, Knight listed
“A Separate and Concise Statement of Each Error Alleged to Have Been
Committed.” CP 13-16. There is no assignment of error to the City’s
standing determination in this section. Knight listed ten separate
assignmehts of error, but never mentioned the City’s standing decision. In
section 8, Knight alleges facts supporting her statements of error, and
nowhere addresses facts related to standing, CP 16-23.

-9



No reasonable person would discern a challenge to the City’s
decision on standing under the YMC from Knight’s petition. Knight
failed to strictly or substantially comply with the LUPA by failing to
assign error to the City’s standing decision,

The cases Keep Watson Cutoff Rural v. Kittitas County, 145 Wn,
App. 31, 184 P.3d 1278 (2008), Quallty Rock Prods., Inc. v. Thurston
County, 126 Wn. App. 250, 108 P.3d 805 (2005), and Conom v,
Snohomish County, 155 Wn.2d 154, 161-62, 118 P.3d 344 (2005), do not
address failure under RCW 36.70C.070(7) to assign error.”

Tahoma Terra does not request that this Court find lack of
jurisdiction over Knight’s entire LUPA petition by virtue of the failure to
assign error to the standing conclusion. The point is that the issue of
standing under the YMC cannot be reviewed; therefore, success on the
appeal is foreclosed.

The LUPA’s purpose is 1o create “comsistent, predictable, and

timely review.” Keep Watson, 145 Wn. App, at 39. To create consistent,

% By contrast, Knight included the previously missing assignment of error
in her Assignments of Error to the City Decision in her brief to the Court
of Appeals, See Am. Resp.'s Briefat 4, Assignment of Error #2.

* Keep Wartson addressed RCW 36.70C.070(4), and held that the
requirement that an appealing party attach a copy of the decision to their
petition is not jurisdictional to the petitioner’s LUPA appeal. Id, at 39
(“[Petitioner’s] failure to attach copies of the land use decisions to its
petition does not divest the supertor court of jurisdiction to hear the
petition,”). Quality Rock and Conom determined that service pursuant to
CR 10 and the noting of a hearing pursuant to RCW 36.70C.080(1),
respectively, were not jurisdictional requirements of LUPA and required
substantial compliance. These cases then found substantial compliance.

-10 -



predictable and timely review, this Court should hold that failure to assign
error to a conclusion of the local jurisdiction prevents that issue from
being judicially examined. Where that issue is determinative, the LUPA

apﬁ:eal necessarily fails, The Court should affirm.

2. The Court of Appeals correctly affirmed the City
Councii’s ruling that Knight lacked standing
under the YMC and correctly determined that
Knight lacked standing under the LUPA,

If the Court examines the merits of Knight’s standing to challenge
approval of Tahoma Terra’s preliminary plat application, it should affirm
the Court of Appeals because Knight lacks standing under the YMC and
the LUPA.

In her briefing to this Court, Knight argued that the fécts on
standing. be viewed in a light favorable to her. See Motion for
Discretinary Review at 9-10. This is wrong. The superior court denied
Tahoma Terra’s motion to dismiss, CP 443-446, and denied Tahoma
Terra’s motion for summary judgment on standing, CP 659-660. The
parties then submitted merits briefing. See CP 829-859 (Tahoma Terta),
CP 1198-1238 (City); CP 661-698 (Knight), The superior court held oral
argument on the merits, CP 1561. The superior court’s disposition of the
LUPA appeal (CP 1636-1645) was based on merits briefing, Knight is
entitled to no favorable view of her evidence. Knight must be held to her
evidentiary burden to establish standing, She failed to meet it.

Knight lacked standing to appeal the Examiner’s Decision to the
Yelm City Council, and she lacked standing under LUPA, Under the

-11-



YMC, an appeal of a Hearing Examiner’s final decision to the Yelm City
Couneil can only be filed by an “aggrieved person or agency of record.”
YMC 2.26.150. Knight failed to comply with the YMC because she did
not offer evidence fo the Examiner of her alleged standing. Knight needed
to establish an evidentiary record of standing before the Examiner. She
conceded to the superior court that she did not do so. CP 248. She only
asserted facts relevant to the standing inquiry in her.reply brief to the City
Council. CP 111-116. This was too late because pursuant to YMC
2.26.150.F, Knight’s appeal to the City Council was a closed record
appeal, i.e., it was based solely on the record created by the Exarniner, The
only other evidence Knight presented regarding standing she presented to
the superior court in declarations in response to the motion for summary
judgment. CP 585-642. These declarations did not demonstrate that the
Examiner’s preliminary conditional approval of the Tahoma Terra
Subdivision prejudiced or likely will prejudice her, Id.

Knight’s asserted interest amounted only to that of the general
public, A LUPA petition must allege facts demoﬁstrating that the
‘petitioner has standing to seek judicial review under RCW 36,70C.060.
RCW 36.70C.070(6). Similar to the “aggrieved” standard in the YMC,
under LUPA Knight needed to demonstrate that she is a “person aggrieved
or adversely affected by the land use decision.” She failed to meet her
burden to show two necessary elements: (1) the Tahoma Terra Subdivision
preliminary plat approval has or likely will prejudice her; and (2) a
judgment in her favor would substantially eliminate or redress the alleged

-12.-



prejudice. See RCW 36,70C.060(2)(a) and (c). Conjectural or hypothetical
injuries do not support standing. Trepanier v. Evefett, 64 Wn. App. 380,
383, 824 P.2d 524 (1992). Knight needed te¢ demonstrate that she will be
“specifically and perceptibly” harmed by the appealed action. Jd. at 382. 
“An interest sufficient to support standing to sue ... must be more than
simply an abstract interest of the general public in having others comply
with the law.” Chelan County v. Nykreim, 146 Wn.2d 904, 935, 52 P.3d 1
(2002) (citations omitted). A bald assertion that a plaintiff has standing is
insufficient, Concerned Olympia Residents for the Env’t v. Olympia, 33
Wn. App. 677, 683, 657 P.2d 790 (1983). See also Snohomish County
Prop. Rights Alliance v. Snohomish County, 76 Wn. App. 44, 53, 882 P.2d
807 (1994) (“The pleadings and proof are insufficient if they merely
reveal imagined circumstances [which could affect plaintiff].”)

It is significant that the permitting decision at issue was a
preliminary plat application. Knight could not show injury-in-fact because
the Examiner’s Decision was a preliminary conditional approval. The
~ alleged injury-in-fact to Knight’s asserted intérests are exactly the type of
conjectural and hypothetical injuries that are insufficient to support
standing. For the Tahoma Terra Subdivision to generate water demand, it
must first obtain final plat approval and building permits, Both the
Examiner’s condition and state law require a showing of an adequate
supply of potable water at the time of final plat approval and a building
permit issuance. See RCW 58.17.150(1) (final plat approval) and RCW
19.27.097 (building permit). If such a showing is not made, the City
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cannot grant final plat approval or building permits, and Knight’s injury
will never occur. As a matter of law, no harm can result to Knight’s water
rights as a result of the preliminary conditional approval of the Tahoma
Terra Subdivision.

Knight also failed to demonstrate that a judgment in her favor
would redress the injuries she claims. RCW 36.70C.060(2)(c). Her
claimed injury to her more senior water rights could not have been
redressed in her LUPA appeal. In ruling on applications for preliminary
subdivision approval, the City has no authority to determine the status or
content of the City’s water rights; nor does the‘ superior court or the Court
of Appeals in an action brought vnder LUPA. A final determination of
water rights may be made only in a formal water rights adjudication under
Washington’s Water Code. Rettkowski v. State, 122 Wn.2d 219, 858 P.2d
232 (1993), That is not the nature of this LUPA action. A judgment in
Knight’s favor, therefore, would not substantially eliminate or redress her
alleged injury as required for standing under RCW 36.70C.060(2)(c).

Moreover, the Hearing Examiner’s decision, when considered in
full, must be considered to require a showing of adequate potable water
“at final plat approval and building approval,” as the Examiner stated
multiple times (CP 1283 at #2 (decision on reconsideration)(emphasis
added); CP 1270-71 at #16 (expressing the same legal requirements in the
original decision)), and as the law requires. The undisputed clarification
by the supetior court was unnecessary and achieved nothing not required
by the original permit and the law. The fact that “and/or” appeared in one
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portion of the decision does not create standing for Knight. Nor is her
standing defeated by “later” events before the superior court, This Court

should affirm the Court of Appeals’ lack of standing determination.

B. This Court should affirm the award of attorney fees and
costs to applicant Tahoma Terra wunder RCW
4.84.370(1) because Tahoma ‘Terra substantially
prevailed at each stage of the permit dispute, '

The Court of Appeals did not abuse its discretion when it awarded
Tahoma Terra attorney fees pursuant to RCW 4,84.370(1). It did not
misunderstand the statute. Tahoma Terra successfully defended its permit
rights at each stage of this litigation. The face of .370(1) permits the fee
award to Tahoma Terra. The Legislature created no additional hurdles.
Knight should bear the financial burden of her nonmeritorious challenges.
Tahoma Terra’s Opposition to Knight's Motion for Reconsideration rebuts
in more detail Knight’s present arguments against a fee award.’

Tahoma Terra substantially prevailed, because it obtained and
maintained its conditional preliminary plat approval at each level, “The
determination as to who substantially prevails turns on the substance of
the relief which is accorded the parties.” Marine Enterprises, Inc. v. Sec.
Pac. Trading Corp., 50 Wn. App. 768, 772, 750 P.2d 1290 (1988). A party

can be the prevailing party notwithstanding losses on some issues or

% Included in that briefing is the explanation that Knight waived many of
her current arguments by failing to include them in her respondent’s brief.
Because these arguments were waived, including whether a fee award is
proper where a party prevails on procedural grounds instead of the merits,
this Court need not reach them to affirm.

-15.



offsets based on other causes of action. See Dawson v. Shearer, 53 Wn.2d
766, 76768, 337 P.2d 46 (1959).

Before the Court of Appeals, Knight opposed a fee award on only
one ground: that under RCW 4.84,370(1) Tahoma Terra camnot be
considered the prevailing party at the superior court because that court
“reversed” the permit to clarify the “and/or” condition. Knight argued that
RCW 4.84.370(2) required the superior court to strictly affirm the permit
in order for any party to win attorney fees. Am. Resp.’s Brief at 54-57,
This argument misreads RCW 4.84.370. Although Knight acknowledged
that RCW 4.84.370(2) did not apply to the applicant Tahoma Terra, she
argued that “the logic of [RCW 4,84.370(2)] applies equally to Tahoma
Terra” as the City. See id. at 54-57. Knight failed to perceive that .370(2)

is not a limit on .370(1), but an additional ground upon which a ¢ity could
| recover fees in LUPA litigation, Knight reads .370(2) as a restriction on
cities (and, incredibly, applicants claiming fees under .370(1)) when it is
in fact an expanded ground for a ¢ity to recover fees.

Knight’'s LUPA petition raised multiple challenges to the
preliminary plat approval. CP 13-16. At the conclusion of the superior
court proceedings, the only relief entered was a re-wording of the
condition imposed by the Hearing Examiner to affirm a meaning with
which all partics agreed. The meaning of the condition was not disputed.

The trial conrt’s reversal was n name only; Knight obtained no relief
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against Tahoma Terra that differed from the City’s decision.” But Knight
obtained improper findings and conclusions regarding a future final plat
application that was not before the superior court,® so Tahoma Terra
appealed. When Tahoma Terra again prevailed before the Court of
Appeals, an award of fees and costs under RCW 4.84.370(1) was proper.
Knight also argues that RCW 4,84.370 only permits a fee aWard
against an appellant. The statute contains no such limitation. The statute
does not insulate a party like Knight from liability for attorney fees where
she seeks improper relief in the superior court, triggers an appeal by the
applicant or lecal authority, and opposes the appeﬁl. To avoid liability
under RCW 4.84.370, Knight should have abandoned defense of the
appeal. Instead, she participated with an overlength brief containing four
assignments of error and nine issue statements, Am. Resp.’s Brief at 3-6,

and oral argument, continuing to push her view of what constitutes a

7 Additionally, the issues tangential to issuance of the permit concerning
future notice provisions imposed by the superior court on the City do not
involve Tahoma Terra and should not affect the analysis of whether
Tahoma Terra prevailed in superior court.

® Knight admitted on appeal that the conclusions were advisory and had no
meaning, See Am. Resp.’s Brief at 43 n.15 (noting that use of the word,
“if” in Conclusion #5 renders it advisory, and the conclusion was included
“in order to assist the parties”). Knight also stated that Tahoma Terra had
‘to appeal or the findings and conclusions were binding, Id. at 55 (*absent
an appeal” a superior court’s findings and conclusions cannot be ignored).
Indeed, Tahoma Terra appealed because the law of the case doctrine
appeared to compel the appeal. Golberg v. Sanglier, 27 Wn, App. 179,
190, 616 P.2d 1239 (1980) (appellate courts follow the “law of the case”
doctrine whereby frial court conclusions which were not challenged on
appeal become the established law of the case), rev'd on other grounds, 96
Wwn.2d 874, 639 P.2d 1347 (1982). Tahoma Terra had objected to the
findings and conclusions, CP 1603-1605; 1584-1588.
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reasonable expectancy that adequate water will be available sufficient to
secure final plat approval. Id. at 44-52,

No case has held that a party must be a respondent to benefit from
the fee statute at issue. In Gig Harbor Marina, Inc. v. Gig Harbor, 94
Wn., App, 789, 973 P.2d 1081 (1999), and Habitat Watch v. Skagit
County, 155 Wn.2d 397, 120 P.3d 56 (2005), the challenges were brought
by parties who did appeal and against whom fees were awarded. Those
courts referred to “an aﬁpellant” within that context. The language in these
cases regarding imposing fees on an appellant is not determinative of this
issue, which was not before those courts.” An applicant who appeals from
the City’s decision can still be the prevailing patty at the City level if the
City’s decision was more favorable to the applicant than the hearing
examiner’s decision had been. See Gig Harbor Marina, 94 Wn, App. at
197-99, see also Habitat Warch, 155 Wn.2d at 415-16. The Gig Harbor
Marina court noted that the statute was “neutral on its face” as to who
could qualify for fees, Gig Harbor Marina, 94 Wn. App. at 797.

The prior division split regarding whether a party must prevail on
the merits to qualify for a fee award is resolved in light of Nickum v. City
of Bainbridge Island, 153 Wn. App. 366, 223 P.3d 1172 (Div. II 2009),

Previously, Division I and II differed over this issue.’® The Supreme

? See State v. Potter, 68 Wn. App. 134, 150 n.7, 842 P.2d 481 (1992)
(providing that statements unrelated to an issue before the court (obiter
dictum) need not be followed),

1 See Overhulse Neighborhood Ass'n v. Thurston County, 94 Wn. App.
593, 972 P.2d 470 (Div, I 1999) (must reach merits), and Witt v. Port of
Olympia, 126 Wn. App. 752, 758-60, 109 P.3d 489 (Div. 11 2005) (same);
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Court’s decision in the subsequent case Habitat Watch v. Skagit County,
construed RCW 4.84.370 to permit an award of fees to an applicant or a
local authority for a procedural victory, although the Court did not
expressly decide the issue. See Habitat Watch, 155 Wn.2d at 404-13.
After Habitat Watch, the issue again was presented to Division II in
Nickum, The Nickum court held that the parties who succeeded with their
procedural defenses were prevailing parties, stating, “‘Prevailing party’
under the statute includes circumstances in which courts dismiss a LUPA
action on jurisdictional grounds.” Nickum, supra (citing San Juan Fidalgo
Holding Co. v. Skagit County, 87 Wn. App. 703, 943 P.2d 341 (1997)).
The split and the Habitat Watch holding were specifically briefed to the
Nickum court. See Nickum v. City, 2008 WA App. Ct. Briefs 967745, 2009
WA App. Ct. Briefs LEXIS 65 (Wagh, Ct. App. Jan. 23, 2009). Aware of
the prior caselaw and the more recent development in the law, the Nickum
court awarded fees to a procedural victor. Thus, Division II’s most recent
decision (in addition to this case) adopts the Division I approach.

This is the befter approach. The Legislature expressed no intent
that a right to fees be conditioned on a win on th_e merits instead of other
grounds such as lack of standing. This Court should expressly hold that a

party need not prevail “on the merits” to qualify for a fee award under

RCW 4.84.370,

¢f. Prekeges v. King County, 98 Wn. App. 275, 285, 990 P.2d 405 (Div. I
1999) (can prevail on any ground).

-19 -



C. This Court should award Tahoma Terra attorney fees
and expenses for these proceedings.

A large portion of this brief addresses the right of an applicant to
fees under RCW 4.84.370(1). As-the statute and Habitat Waich make
clear, the statute applies to Supreme Court proceedings. For the same
reasons set forth above, and pursuant to RAP 18.1(j), this Court should
award Tahoma Terra its attorney fees and expenses incurred upon
Knight’s petition for review.

V. Conclusion

This Court should affirm. Knight’s failure to assign error to the
City Council’s dispositive standing decision renders her LUPA appeal
unsuccessful. Moreover, Knight had no standing under the YMC or the
LUPA, She failed to meet her burden to show any prejudice, or that a
judgment in her favor on review of the preliminary plat application would
substantially eliminate or redress any alleged prejudice. Even though she
owns senior water rights in the area, preliminary approval of Tahoma
Terra’s plat does not injure or prejudice these rights. She has no greater
interest than any member of the public in the. preliminary approval.

The Court of Appeals did not abuse its discretion when it awarded
fees and costs. Knight commenced this litigation disputing the
preliminary plat approval; and she never stopped her opposition to that
approval., Nothing about the fee statute prevents an award to Tahoma
Terra in these circumstances, Tahoma Terra successfully defended the

conditional approval of its preliminary plat application at each stage,
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Dated this 2" day of December, 2010,

SCHWABE, WILLIAMSON & WYATT, P.C.
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Aaron Laing, WSBA #34453
Colin Folawn, WSBA #34211
Attorneys for TTPH 3-8, LLC
("Tahoma Terra”)
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" BEPORTAND DECISION

CASENO:  SUB-07:0187-YL (TAHOMA TERRA PHASE I, DIVISIONS 5AND )
APPLICANT: TIPH3-8LLC '
4200 6" Avenue SE #3071
Lacey, WA 08503
AGENT: KPFE Consulting Engineers
4200.6™ Avenus SE #309

* Lacey, WA 98503

SUMMARY OF REQUEST:

The applicantis requesting approval to aliow subdivision of approximately 32 acres inte 198
single family residential lots.

SUMMARY OF DECISION:
Request granted, ‘subject to conditions.

PUBLIC HEARING:

After reviswing Planning and Community Development Staff Report and examining
avallable information on file with the application, the Examiner conducted a public
hearing on the request as follows:

The hearing was opened' on July 23, 2007,
Parties wishing to testify were sworn in by the Examiner.

The following exhibits were submitted and made a part of the record as follows:

EXHIBIT "1" - Planning and Community Development Staff Report and
Attachments
EXHIBIT “2” - Letter to Grant Beck from Jeff Schramm dated July 19, 2007
EXHIBIT 3" - Letter to Grant Beck from Clinton Pierpoint and Mark Steepy’
dated July 20, 2007
EXHIBIT “4” - Lefter to Tahoma Terra LLC, Attn: Doug Bloom from William
w ]

0-000001260

APPENDIX 1 Page | of 27



s Halbert dated July 19, 2007 . .
EXHIBIT “8” - Letterto ity of YeIm from Thomas Loranger dated December 22,

2008 .
EXHIBIT6” - Letter to Examilner from Keith Moxon.dated July 23, 2007, with
attachients \
EXHIBIT 7" - Letter to Grant Beck from Clinton Plerpoint dated July 31, 2007
EXHIBIT “8” - Letter to Examiner from Jelf Schramm dated August 1, 2007

EXHIBIT *9” - Letter to Examiner from Curtis Smielser dated August 2, 2007
EXHIBIT *10™. Letter to Examiner from Kattileen Callison dated August 3, 2007
EXHIBIT “11”- Letter to Examiner from Keith Moxon dated August 10, 2007
EXHIBIT “42"- Letterto Examiner from Kathleen Callison dated August 16, 2007
EXHIBIT 43"~ Letter to Grant Beck from Mark Steepy dated August 16, 2007
"EXHIBIT *14"- Letter o Examiner from Curtis Smelser dated August 17, 2007
EXHIBIT “18"- Letter to Examiner from Keith Moxon dated August 21, 2007
EXRIBIT “16”- Letter to Examiner from Edward Wiltsie dated August 22, 2007
- EXHIBIT #477- Letter to Examiner from Curtis Smelser dated August.24, 2007
EXHIBIT “18"- Letter to Examiner from Kathleen Callison dated August 24, 2007
"EXHIBIT #19”~ Letter to Examiner from Edward Wiltsie dated September 4, 2007
- EXHIBIT #207- Memorandum Decision from Examiner dafed Septefiber 13, 2007

GRANT BECK appeared, presented the Community Development Department Staff
~Report, and testified that the applicant previously received conceptual master site plan
approval for Tahoma Teérra on a 220 acre parcel. The applicant also received final master
site plan approval for Phase 2 and final plan approval for Phase 1 east of Thompson Creek
as well as final plats for projects in Phase 1. The applicant has received approval to
develop 200 lots in Divisions 3.and 4 and teday requests approval for development of the
most westward part of the project into 198 Jols. The conceplual approval required
compliance with the ‘comprehensive plan for the area, and final approval required-
compliance with the zoning code for the area. The subdivisions are then tested agdinstthe
- conceptual and final site plan approvals. Stafffinds that the project meets all of the criteria
plus the mitigating measures issued in the MDNS for the entire project. The transportation
mitigating measures require improvements keyed to trip generations from the enfire site.
Trip generations trigger Longmire Street improvements, and Tahoma Boulevard is under
construction. The bridge across Thompson Creek is also under construction, and a City LID
will provide funding to construct the remaining portion. Improvements not yet friggered
include the reconsiruction Mostman Road. The MDNS also addressed water availability and
allowed 89 lots within the master site plan and required transfer of water rights to the City.
The applicant eonveyed the dairy farm water righis, and will convey the golf course water
rights to the City. The dairy has been conveyed. The golf course has not been fransferred
as yet, but will be shortly, These transfers fulfill the SEPA condition. The City will not issue
building permits until it receives the transfers from both the farm and the golf course. The
threshold determination is adequate as the environmental official can use the previous
threshold determinaticn unaitered if it addresses the proposal, The applicant is submitting
‘exactly what it submitted with the conceptual approval. Therefore, the City can use the
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MDNS:Unaltered. The site meets ell parks and multifamily requirements, The MPC uses
different:standards and Phase:2 utilized the adopted 1992 DOE Manual:for-stormwater.
Theapplicant analyzed the stormwater requirements as opposed to deslgning the system;
They have proposed a system toithesouth of the boulevard, but that tay not be the final
jocation -as ‘the plan preseitly shows lots. The concurrency for water avallability is
discussedin the staff report. The staff report would be ne different if the City-were not the.
purveyor,.and he did not get into depth In his:analysis of water availability. The amount of
water-available In the Gity ag a whole was not raised unfil this morning.

CURT SMELSER, altorney at law, appeared, introduced the applicants case, and’
requested that the record remain open for them to respond to Mr. Moxon's submittals. -
BOUG BLOOM, applicant, appeared and testified that he has worked closely with staff.
throughout the process and agrees with the entire staff report. _ .
JEFF SCHRANMM appeared and testified that he has worked-as a trafiic engineer for 14
years and in 2005 prepared the TIA for the entire project. He identified the traffic impacts
and the proposed mitigation. He disagrees with Mr. Moxor's letter which was infroduced as
Exhibit "2”, He-evaluated the traffic for the entire MPC. He did evaluate the Impacts of the
entire build-out and aise identified impacts to the street system, He evaluated the road
threshold capacity. When the capacity sireet standards were exceeded, he recommended
mitigation. ' : : ;
CLINT PIERPOINT, project engineer, appeared and referred to the MPC. process, The
stormwater facilities were approved as part of the Tahoma Boulevard extension and were
- identified in phases 3 and 4. The stormwater system will accommedate all stormwater in

Divisions 3 and 4 and from the boulevard, They designed the system to mest the 1992
DOE Manual. :

MARK STEEPY, professional engineer, appeared and introduced Exhibit “3”, his response
letter to Mr. Wiltsie’s letters. The stormwater ponds were considered in the previous
approval pursuant to the boulevard plans. They did base the infiliration of the water on one
test pit and now have a usable pond with infiltratlon of six to seven inches per hour which

gives them a significant factor of safety. They wil discharge no stormwater to the Thursten
Hightands project.

BILL HALBERT, geologist and hydrogeologist, appeared and introduced his response lo
Mr. Wiltsie’s letters. They originally performed one test, but have since graded and
consiructed the pond. The pond is 7.5 feet deep and ten feet of top soil was removed. The
results of their test indicate infiltration rates on an average of 8-7 inches per hour which is
consistenl with the geology of the site. Soits in the pond area vary from siits to the west to
gravel. The area is in the terminal area of the last glaciation period and has many
interesting soll lypes. The gray color indjcates high groundwater conditions and is referred
to as glayed. They found gray sand mixed with rocks and a wide range of sand color. They
installed three wells 28 to 30 feet below the surface and found the water 18 to 20 feat

-
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Below. In late'May:and June of this year the water was 20 feet below. ltwill not fise trisre
than five feet. Thompson Creek: acts as a draly and controls: tha elevation of the
groundwater. They:graded thetopsell off and now have geolegicmaterialonly inthe pond.
Changing the land use to residential will result in-groundwater containment. The project will
bettertreat water than the dairy farm as it is common praciice o spray waste over the

-pasiure to fertilize the grass. The homieownérs will: not uise fertilizers or’ pasticides at
greaterquantity: He knows of no:isstes related to residential use: They evaluated the well
logs within .5 mlles north of the:property-and down gradient. Of the 20 wells, nong.were
less than-50 fest deep and some were more than 100 fest deep. '

MR. PIERPOINT reappeared and-testified that they will treat the water in a-settiing pond
and that the ponds are receiving watér now. They were constructed in January, 2007. The
waler setiles first and then.goes to the infiltration pond. The first pond will silt upand then
the water flaws to the secend pond. After the site is stabllized they will remove the top six
inches of siit. The hormeowners assoclation will have responsibility for maintaining the pond.

KEITH MOXON, attorney atlaw-representing J.Z. Knight, appeared and introduced Exhibits
“5".and"6” coriceming water rights and his fetter and exbibits. He excerpted pagesifrom the
original TIA and referred to page 2 specifically. We now have 568 units. None of the-other
-development we have considered foday was considered.in previous Tahoma Tema
approvals. He referred to page 11, an assessment of the MPC, and referred to conceptual
mitigation: He also referred to page 7 of the staff feport. The City says it can adopt the
MDNS, but the report itself sald that the SEPA based apalysis was only valid for the first
two phases. He has not taken the study out of context. The stormwater dialogue has been
helpful. Mr. Wiltsie did the bast he could with the information he had. ‘He referred to Mr.
Wiltsie's letter as Exhibit*B” and understands that his information was not correct, He may
not have had complete information, but the tests are available how. Concerning water, his
understanding is that the dairy conveyed the rights to the City and that DOE approved the
transfer. The City was allowed 719 acre feet per year which equals 2,100 units, However,
outside of the MPG the City only has 1,600 ERUs. A significant question exists as to the
number of units the City has connected to its water supply. The City Comprehensive Plan
requires 300 gallons per day per ERU, Even though the City doesn’t use that figure, the-
comprehensive plan says it must. Two water rights are reportedly transferred, the golf
course and McMonigle. Exhibit "F” and Tab "C® to Exhibit "6" refer to approval by DOE.
Exhibit “G” authorizes termination of the agreement. The City could say in writing that it will
supply water, but we need to know how it calculates water availability. The water is not
presently i place, The subdivision code Is clear that the City must ensure water availability
atthe time of subdivision approval. Adequate and available waler is required now to obtain
concwrence. The City can't approve the subdivision now and hope the water comes later,
as doing so places the public in a precarious position. They are not atterpting to block
development, but want to ensure compliance with developmenl regulations and obtain
answers o their questions. It is unknown if DOE will approve the water rights and when the
rights will be transferred. Mr. McDonald has addressed these issues in his memorandum.
The threshold question is whether the City has locked at the waler rights in consideration of
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the ERUs which rsquire 300 gallons perdayfor.concurrence, The Hearing Examiner must
Tollow the:code-and determine water availability.

“MR; SCHRAMM reappeared-and testifisd that he did identify mitigation for traffic impaits
for the:entire project. He buittthe:formulation for the: additional phases, He agrees that:a
aster plan is conceptual, buut he identified specific trigger. points: for road JImprovements
and the Cily agreed. He referred'to pages 4.and.5 of the staff report. The TlAs performad
by other projects considered this project.

MR; PIERPQINT reappeared and testified that concerning storimwater design, the test pits
measure 17.5 feet below the existing ground: and the finished grade Is 7.5 feet below the

- original grade. The ponds were reviewed and approved as part of the boulevard plan and :
Phases 3 and 4, They-are not.in the deslgn process; but have already'been constructed. +

MR. HALBERT reappeared and testified that the bottom of the pond is 15 feet ahove
Thompson Creek.

MR: SMELSER reappeared and requested that the record remain open.

. -« MR:BECK reappeared and testified thatthe conceptualand final site planswere approved
atthe same time, that'the Gity conditioned the eastem portion of the site, but that the
western side was'more.of a guess. However, they guessed exactly right with the TIA. Mr.
Schramm was on point when he testified that the Clty considered Tahoma Terra whan
evaluating traffic impacts of nearby development. The City did consider the cumulative
impacts. The cumulalive impacts allowed them to Irmpose additional mitigation. The City
dees not issue a water avaitabllity letter, but they perform waler calculations. They are
constantly aware of their water availability arid concurency, ConguIrency means Now or

. Within sixX years. The McMonigle rights, when transfesred, will provide more than adequate
water for Tahoma Terra. The dairy farm provided 155 acre feet which will serve 514 ERUs’
-and the golf course will provide 180 acre feet which will serve 811 ERUs,

MR. MOXON reappeared and testified that it would be helpful if Mr. Beck was relying on an
addendum’ to the TIA for other developments. He was unaware of the other TIAs.
Concerning water, the dairy farm only provides 462 ERUs in accordance with the
-comprehensive plan standard, not 514. Up to this point the farm would cover up to the
maximum usage, but only one-half of the projects are eovered by water from the golf
course and McMonigle. The staffreport contains no discussion and the Cily does notkeep
track of the ERUs. The City cannot provide evidence of water rights unless DOE approves
the transfer. Without the transfer the City has no water to cover any of the development

today. Conceming SEPA compliance, the neighborhood commercial has not been
completed.

MR. SMELSER reappeared and teslified that the commercial permits are ready for
submittal and that no permits on the west side will be issued until that oceurs,

-5-
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No one spioke further in this matier and so the Examiner took the request under advisement
and the hearing was concluded, :

NOTE: A complete record of this hearing is available in the City of Yelrm Gormmunity
Development Dapartment

z 1. The Hearing Examiner has admitied documentary evidence into the record,
previously Viewed the property, heard testimony, and taken this matter under
advisement, ' '

2, The.City of Yelm SEPA Responsible Official issued-a Mitigated Detennination of
Nonsignificance based on WAG 197-11-158 on May 24, 2005. No appeals were
filed. ' : S

3. Notice of the date and time of the public hearing before the Hearing BExaminer was
posted on the project site, malled to the owners of propertyiwithin 1,000 feet of the
project site, and malled to the recipients of the Noticé of Application on July 9, 2007.

-Nollce was also published in the Nisqually Valley News inthe legal notice section on
Juty-13, 2007. : o

4. The Tahoma Terra Master Planned Community (MPC) consists of a generally
rectangular, 220 acre parcel of property located south of $R-510 and west of SR~
507 in the southwest portion of the City of Yelm. The Draght family previously used
the parcel for a dairy farm for many years, but ceased operation in 1993. The
applicant subsequently acquired ownership of the farm and applied forapproval of a
Master Plan Development pursuant to Chapter 17.82 of the Yelm Municipal Code

(YMC). Subsequent to submittal of the application the following land use actions
have veoumred;

A. On August 2, 2005, the Examiner issued a recommendation of approval of
the Tahoma Terra Conceptual Site Plan for the Master Plan Development.

B. The Yelm City Council approved the conceptual plan on August 10, 2005.

C.  On June 6, 2008, the Examiner issued a decision approving Phase 1)

Tahoma Terra Final Master Site Plan which covered the area west of
Thompson Creek.

B
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D:  The Examinerissued decisions approving preliminary subdivisiens for Phase -

+ 1, Divislons 1:and 2:consisting of 215 single family fots. The City has issned
final plat approval and ‘bullders are constructing homes' within said
subdivisions. o B . ‘

E, Site plan review approval was issued for:-Phase-1 multi-family, a 48 _upii multi-
family complex not yet under construction.

F. “The Examiner issued a declsion. approving a preliminary plat for Divisions 3
: ‘and 4 of Phase 2, west of THoriipson Creek. The City has approved civil
engineering plans-and construction of the subdivisions has commenced.

5. Theapplicant now requests preliminary plat approval for Divisions 5 and 6 of Phase

il of the MPC which proposes subdivision of 32.6 acres into 198 single family

“residential lots, The Final Master Bite Plan-designates Divislons 5 and G as Low

Density: Residential (R4-6) which requires a.itiinimum density of four dwelling units

per gross acra and-allows a naximum density. of six dwelling units per gross acre,

The:R4-6zone classification sets forth.requiremants for minimum setbacks; building

heights, off-street parking, and lot access. Sald classification also Includes features

{0 encourage "unique and distinct sub-neighborhoods within the Phase 2 master
plan”. :

6, The site plan shows access' proVided by aninternal plat road extending north from
Tahoma Boulevard and five accesses provided to Divisions 3 and 4 to the east.
Road stub-ouls are also provided to the north and west property Jings. The average

. Iot size measures 5,000 square feet and.the density calculates to six dwelling units §
i per gross acre. The project complies with the R4-6 zone classification adopted for
% the Tahoma Terra MPC.

1. Chapter 14.12 of the Yelm Municipal Code (YMC) requires new subdivisions to
provide a minimum of 5% of the gross area as usable open space. The preliminary
plat map shows a park adjacent fo the northesst corner of the intersection of
Tahoma Boulevard and the internal plat road. Said park extends east to the Phase
Il community park proposed for Divisions 3 and 4. The community park will
ultimately measure six acres in size. The plat map also shows pocket parks and
smaller neighberhood park in the northwest comer. The overal Tahoma Terra MPC
provides approximately 60 acres of open space land which includes Thompsen
Creek and its associated floodplain and wetland system. The applicant will enhance
said area with park faciliies and footpaths. The plat makes appropriate provision for
open spaces, parks and recreation, and playgrounds.

8. A mitigating measure in the MDNS issued for the MPC requires the applicant to
enter a school mitigation agreement with Yelm coimmunity schools to offset the
impacts of school aged children residing in the subdivision. Entry of such agreement
will ensure appropriate provision for schools and school grounds,

“ 7
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Tha internal plat roads will include a varietyof stisatscapes to include sidewalks oh
:onie side:of the tead. Sldewalks will provide aceess to the proposed sommunity park
‘ag.wellas to Tahoma Boulévard which will have sidewalks-and bike lanes. The
sidewalks along Tahoma Boulevard will connect to recreational trails within the

- Thompson Creek open space and with the:commuriity park located in Phase | on the

east side of the:creek. The applicant will also coordinate bus staps with Inter-Gity
Transltwhen'service becomes available, The applicant will dedicate all streets to the
City upon final platapproval,-and the site plan shows cohfinuation of streets to
‘adjoining subdivisions. The subdivision provides a street grid system and
continuation of streets from other developmentin the MPE. Furthermore, as found
hereinafter, the: project will. comply with-all raffic mitigation requirements set forth In
the MDNS for the -overall Tahoma Terra MPG, and therefore the preliminary plat
makes appropriate provision for streets, roads, alleys, and. other ptiblic ways.

The City of:- Yelm.will provide both domiestic water and fire flow to the site and the
applicant will decommission any existing water-wells pursuant to Depariment of
Ecplogy (DOE}) standards. The applicant will also use reclalmed water from the
Clly'swastewater treatment plant for irrigation, decorative fouritains, street cleaning,

.~dust-control, fire fighting, and other uses with the exception of publi¢ consumption.

Tha City will also provide sanitary sewgr servica: to-gach lot. The preliminary plat
makes appropriate provisloh for potable water supplisgiand sanitary waste.

Mr. Edward A, Wiltsie, professional enginees, submitted cormments and concerns
regarding the storm-drainage system for Divisions 5 and 8:in aletterdated May 23,
2007. The applicant responded to Mr. Wiltsle's concerns in:a letter from KPFF
Consulling Engineers dated July 20, 2007, (Exhibit 3™, and In a letter from insight
Geologic, Inc., dated July 19, 2007 (Extiibit *4™). Mr. Wiltsle responded to the
applicant's engineers in a letter dated August 9,"2007 (Exhiblt *11"), and the
applicant's engineer, KPFF, responded to Mr. Wiltsie In a letter dated August 18,
2007. Despite Mr. Wiltsie's concerns it appears that the interim storm dralnage
systern meets City standards which include the 1992 DOE Manual. Furthermore,
City ordinances require that the storm drainage system meet such standards, and
the final master plan also requires thatail stormwater systems be consistentwith the
1892 Manual, If discharge to surface water becomes.necessaty, such will trigger the
need to meet the requiremants of the NPDES systern and compliance with the 2008
DOE Manual. However, Infiltration Is the standard within the City for disposing of
treated stormwater. The preliminary stormwater raport includes a conceptual design
for the treatment and infiltration of stormwater entirely within the boundary of the
MPC. The plan proposes to direct water first to a wet pond and then o an infiltration
pond. The CCRs for the MPC will address the use of pesticides and fertilizers on
residential lots and will also include a stormwater maintenance plan. The infiltration
rates in the pond location more than friple the rate authorized by the City. In his
August 9 letter, Mr. Wiltsie requests monitoring of the interim pend which currently
accepts water from Tahoma Boulevard and Divisions 3-6. Mr. Wiltsie asserts that

B
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monltonng :should oocur dunng the 2007/08:wef’ season and should establish site
specific and: in“sitii ‘pond Bottom: infiltration rates. "He.also requests that the City
aliow-him or his staff to observe:the: Interim pond; and provide Rim: thes raw anid
processed monitoring data and monitering well data from the present-through the
completion of the:Division 3-8 project: The applicant objects to Mr. Wiltsie having
access to the interim pond as it's ewn. expérts arecapable of parforming the
monitoring. The Examiner has added a condition. of approval which requires

- submitta] of the miohitoting data ds well ag the final stormiwater design plans for Mr,

Wiltsle's review prior-to approval by:the City. Mr. Willsie will have two weeks fo
review said plans and provide comment to the. City. However, the. decision to

_approve or disapprove said plans rests solely with-the Cily. The interim: storm
* drainage facility satisfies the requirements ofthe 1992 DOE Manual as adopted by

the City, and the MPC requires- all final storm drainage faciliies 16 mest the 1992

Mantal. The pro;ect ‘makes appropriate provision for drainage-ways.

Keitti Moxan, atlorney atlaw representing J.Z. Knight, assertsihat the City does not”
have sufficient water availability to provide potable water and fire flow to the gite. Mr.

Moxon asserts that the applicant-apd City miust show that that adequate water
supplies are avsilable to serve the binding site plan concurrefitly with development,
which he asserts is at theegrellmmam binding site plari stage (Exhibit *3"). Mi. Moxon
attaches humerous documents to his lefter to. include a “Review of Yelm Water
Supply and Growth Demand lssues” prepared by Thiomas McDonald, Cascadia Law
Group. Following Mr. Moxon's submittal of Exhibit *3, the Examiner ieft the record

open for the appllcant and the City to respond and the follownng letters were
received:

A Letter from Clinten Plerpmnt and Mark Steepy dated Juiy 31, 2!0?

B.  Letler from Jeff Schramm dated August 1, 2007.

. Letter from Curtis Smelser dated. August 2, 2007

£, Letler from Kathloen Callison dafed August 3, 2007.
E.  Letter from Keith Moxon dated August 10, 2007.

E. - Letter from Kathieen Callison dated August 18, 2007,
& Lelter from Gurtis Smelser dated August 17, 2007,
H Letter from Mark Steepy daled August 18, 2007.

1. Letter from Keith Moxon dated August 21, 2007.
dy Letter from Edward Willsie dated August 22, 2007.

" K. Letter from Kathleen Callison dated August 24, 2007,

Based upon the above letters and attachments thereto the Examiner finds that
concwrence, to include the provision of potable water and fire flow, must occur at
the final binding site pian approval stage and/or upon submittal of an application for
a building permit. At preliminary binding site plan approval, an applicant must show
a reasonable expectancy that the water purveyor (in this case the City) will have
adequate water to serve the development upon final approval,

0-000001268
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subsection (12) asfollows:

12} Public Faciliies and Services. Ensure.thst those public:
facilities and setvices nécessary fo support development
shall be'adequate to serve the development at the tine. the
development is_available for eccupancy. and use without

decreasing current service levels below locally establishisd

minimum standaids. (emphasis atdad)
RCW 36.70A.030(12)(13) defines public facilities: and:services in part as follows:
{12} "Public Faclliles” include...domestic water systarmns. ..

{13) “Public Services’ include-fire protection and supprassion...

- Thus, GMA requires provision of potable water supplies and fire flow at the time of

oecipancy and not at the time of preliminary binding site plan approval,

The Clly of Yelm adopted ifs‘comprehen_sive_plén and development regulations
pursuantto GMA and therefore meets the definition of a “GMA City”. Chidpter 15.40
YMG entitled “Coneurrency-Management® provides the following definition;

“Coneurrency” means a determination that the facilitles necessary
to serve a proposed land development are in place or planned for
and properly funded with a reasonable expectation that the facilities
will be [n_place at the time needed to preserve adopied levels of -
service, (emphasis added)

"Public facllites” means...water service,..[and)...are the public
facilites for which the City will make specific findings of
concurrency based upon the comprehensive plan.

Thus, the YMC incorporates RCW 36.70A.020(12) and requires concurrency at the
time public facilitics and services are needed to serve a parficular development.
Furthermore, Section 15.40.020(A) YMC requires a finding that prior to approval ofa
division of land for sale, “the reviewing official shall make a wiitten determination of
concurrency in connection with facilities proposed or available for the project”.

For water supply concuirency, Section 15.40.020(B)(2) YMC provides as follows:
2. Water,

~10-
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#, e project is: wilhin -an <area approved for

municipal water serviée pursuanttodhe adopted
- waler comprehensive plan for the tity:

b.  Improvements necessary o provide:city standard
facilities and services are present.or are opan
approved and funded plah Yo:assure availabillty
in_a time o meset the: needs of the proposed

. development. (emphasis. added) B

‘The applicant's parce is located in an area-approved for munigipal water setvice,
and the documents submitted by the Clty-provide a *reasonable expectation” that
domesltic water and fife flow will be avallable to serve the site upon submittal of
applications for building permits or forfinal binding site plan‘approval. Miich of the
“writlen evidence in the record addresses the present amount of sivallable water and
whather the Department of Ecology and Department of Health will grant the City
additional water rights in the future. Such amountsito speculation until the Cly has
made a specific application and agencies have made a-specific declsion. The o
Examiner finds most persuasive the letter from.Skillings Gonnelly dated August 9,
2007, entitled "Clty of Yelm Piojected Water-Demand”, which shows: that Upon
i transfer-of the golf course and McMonigle water rights ahd by securing a-new water
rightin 2012, the total cumulative water righis available to the City wil Tar exceed the
cumutative water demand. Both Skillings: Connelly and the City Development
Review Engineer see no need for additional waterto serve anticipated dovelopment
dncluding this project.

16.  RCW 58.17.110(2), a section of the State’ Subiivision Acl, provides in part as
follows: ;

A proposed subdivision and dedication shall not be approved

unless the city, town, or county legislative body makes written
findings that;

8, Appropriate provisions are made for... potable
water supplies... and

b. The public use and interest will be served by the
platting of such subdivision and dedication.

The above section reguires that prior to obtaining preliminary plat {or binding site
plan) approval an applicant must establish that the project makes appropriate
provision for potable water and fire flow. As previously found, GMA and the YMC
consider that the Impacts of development occur at the time of occupancy of a
development; or in the present case, upon final binding site plan approval or the
issuance of a building permit which would authorize construction of residential

-13i-
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Eaeh applicant for a building permit for a building, necessitating

+ potable water shall provide evidence of ai adequate water supply
“for the intended use of the building. Evidence may be in:the form
ofa water right permit from the depariment of ecology; a letter from
an-approved water purveyor stating the ability fo provide water, or
anotherform sufficientto verify the-existence of an adequate water
supply....

‘Thus, RGW 58,17.110 requires a finding thata preliminary plat{or bifding site plan)

makes “appropriate provision” for potable water supplies while RCW189,27.097(1)
requires the actual provision of potable water supplies. Furtherniore, Section
15.40.010 YMC defines "concurrency” as a “reasonable expectation” thata public
facility. will be in place when needed. ’

tw

In Haas, ét.al. v. Clark County, et al., Division il of the Court of Appeals of
Washington addressed the requirements of RCW 58.17.110 in an unpublished
apinion dated January 22, 1899, While unpublished opinioris cannot be cited as

authority, the Court's reasoning supports the: comprehensiva plan:;

The hearing examiner found that there was insufficient evidenice for
him to conclude that there would be an adequate supply of potable
water to Alice’s Wanderland [preliminary plat). RCW 58.17.110(2)
provides that a proposed subdivision “shall notbe approved unless”
the agency finds that "appropriate provisions are made” for potable
water supplies and public health and safety. In addition, because
this was a ciuster subdivision, it must comply with CGC
18.302.080F which requires the agency to find that “potable water
supplies are available”. The hearing examiner apparently
interpreted these provisions to mean that he must be able to find at
the time of preliminary plat approval that the water supply was n
existence or guaranteed to be in consistency in the near future.
Balh the Clark County Director of Planning and Code
Administration and the Board recommended approval or the
prefiminary plat, but made establishing sufficient potable water
supplies a condition of final approval. The Superior Court found that
at the time of preliminary plat approval, the hearing examiner had
only to "set standards for gallonage and pressure to review the lols
proposed’.  Before we can decide if the heating examiner
erroneously concluded that there was nol sufficient evidence of
potable water, we must decide whether the evidence must show
that potable water is immediately available or that it will be
available before final approval...

-12-
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Neither RCW 58.17.110(2):nor GEC 18,302.080F spetifically stdte
“whather the. potable water requirement must be met. before
- prefiminary”“approval or before final approval. Thus, ihey are

ambiguous.and rsquire our interpretafion.,.

" of ndings being made before approval of a proposed
subdivision. ‘A development would not be *approved” until final
approval Is granted, rather than at the time of preliminary plat
approval. RGW 58:17,020(4) provides thata “preliminary plat” ‘is'a
neat and approximate drawing of a proposed subdivision. showing
the general layout of streets and alleys, lots, blocks, and. other
elements of a subdivision consistent with the requirements of this
chapter. The preliminary plat.shali be the basis for the approval or
disapproval of the general layout of a subdivision™. In contrast, a

~“final plat’ “is the final drawing of a subdivision and dedication
prepared for filing for record with:the county-auditor and containing
all elements and requirements setforth in this chapter and in‘losal
regulations adopted under this.chapter”.., Further, botti the statute
and the code contemplate conditional approval, which suggests
lhat-if a requirement is. not fully satisfied at the fime of prefiminary
approval, then meeting this requirement may be made a condition
of final approval...and we have previously held that the approving
authority is empowered to- condition approval of the plat upen
compliance with RCW+58.17.110.., Conditional approval serves the
goal of compliance with the statutory scheme and the county code
requirements because It requires the developer to satisfy those
requirements before final approval. Therefore, we hold that the
[equirements _contained in  RCW_68.17,110(2) and CCC
18.302.090F need not be met until approval of the final plat.
{emphasis supplizd).

Division Hl of the Court of Appeals reached the same result In Largent, et al. v.
- Klickitat County, another unpublished opinien, and cited with approval the case of

- Topoing v. Pierce County Board_of Commissioners. 29 Wh. App 781 (1981), as
follows:

The purpose of a preliminary plat is to secure approval of the
general “desigh” of a proposed subdivision and to determine
whether the public use and interest will be served by the platting.
Although the planning department must determine...whether water
supplies [and] sanitary waste disposal...are currently available or
whether provisions must be made for the addition of such services,

-13-
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regulations applicable to.a completed development is:not required
for approval.of a preliminary plat. Essentially, the:prelimiriary plat
-supplies. information not speciiied’ by. wegulation or oidinance.
Matters which are specified by regulation or ordinance neednothe
-considered unless canditions or infirmities appear: or-exist which
would preciude any possibility of approval ofthe plat.

Topping, 29 Wn. App at 783 {citations orritted), ‘The detsrmination
-of whether the application meets the health regulations is-a matter
for the local health authority later in the process: '

[Clompliance with specifichealih regulations is not required for the
approval of @ preliminary plat; at the time of submission of the
preliminary plat, such regulations are only guidelines, not
mandates..,

Here, the Board’s decislon regarding the septic system was based
on;specific health regulations, Gonclusion 5 states Mr. Largent did
not meet the requirements of WAC 248272 — 20501. Under
Topping, thiswould appear to be an invalid ground for rejecting the
preliminary plat appfication, '

Finally, in Daly Construction Company v. Planning Board of Randolph, 163 NE 2d
27 (1959), the Supreme Court of Massachusetts considered a town planning-board's
denial of a proposed subdivision of land for the failure of the applicant fo show how it
wotld “secure adequate provision for water”. The board had notice of an acute
shortage of water and water pressure. The Courf ruled:

In effect, the board here has denied to the owner the opportunity
the subdivide its land, not because of any inpropristy in. the
proposed plan for its use, but because the supply of water for the
towh, possibly Inadequate unless augmented from new sources,
will be further depleted by use in the buildings to be constructed.
The board's powers here asserted rest solely upon the provisions
of the subdivision control law...

The general tenor of the entire section shows legislative congem
primarily with (a) adequate ways to provide access furnished with
appropriate facilittes and (b) sanitary conditions of lats. Read in
context, the words, "securing adequate provision for water,” seem
to us to mean installation of an adequate system of water pipes
rather than an adequate supply of water, which, if not to be
supplied from wells or other privately owned sources, is ysually a
matier of municipal water supply or water company action...

-14 -~
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. Inthe absence of more explicit statutory language, we inferpratthe: .. +
- authority of planning ‘boards under the existing subdivision control
law as not permitting disapproval of an otherwise proper plan on
tha ground-that its execution would tax exXisting water sources.
{emphasis supplied).

The Examiner could find no authority supporting either denial of a preliminary plator

requiring provision of domestic water and fire flow at the time: of preliminary plat

approval; Therefore; based upon the above authority, condifioning:a preflminary plat

to provide both domestic water and fire flow prior-to final plat-approval satisfies the

provisions of REW 58.17.110 and the YMC that require anapplicant to show that a

= propesed prefiminary plat makes appropriate provision for the public heatth, safety;
and general welfare for potable water supplies and fire flow, -

- 18, Mr. Moxon asserts that the Clty must provide 300 galions of water per day- for each
equivalent residential unit (ERU) as set forth in Section WC){2)(c) of the Cily
Comprehensive Joint Plan.with Thurston County, Sfl‘d section provides in part:

For planning and:concurrency-purposes, the City reuires 300
allons per‘day per connection and 750 gallons per minute peak
fire flow capacity in residential areas and Uniform Fire Code -
criteria for industial.and commercial areas, together with a
reserve capacity of 15%... (emphasis added). '

- Section 13.04.120(C) YMC defines *ERU” as foliows:

(€} “Eguivalent Resldential Unit (ERU)" means the unit of
measurement defermined by that quantity of flow

associated with a single residential household defined as
follows::

¢} ERU measurement shall be an equivalent flow

0f 900 cubic feet, or less, per menth, based on
water meter in-flow.(emphasis added)

Since one cublc foot equals 7.48 gallons, the total monthly flow equals 6,732 galions
or 224.4 gallons of less per day in a 30 day month. Such is substanfially less than
the 300 gallons set forth in the comprehensive plan,

19. The 300 gallons per day set forth in the comprehensive plan is for infrastructure

planning purposes and utilized for sizing of pipes, pumps, etc, Furthermore, the
Comprehensive Plan also provides in Section V(C)(2)(a):

...The city has an on-going program to acquire water rights to
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- dsslite ddaquisite-capacity o serve the growing populition, Yelm
B! . .cul‘-rantl_y;haé;agiéquété-wateriﬁghtsinpmceas;toseqy he existing
population‘and the anticipated growth for at least 20 years....

Thus, regardless:of the ERU.standard used, the Gomprehensive Plan-provides that
the City: can accommodate -anticipated growth for at least 20 years and: has an
aclive, on-going program to. acquire additional water rights. The Comprehensive
Plan.does not show an inadequate water supply within the City,

20, Courts and the legislalure have not required applicants to shiow water-availability at
the-time of preliminaty plat/binding site plan approval, but only thatthe City or-other
purveyor has-a reasonable plan to previde such service. In the present case, the
City has shown that it Is actively pursuing the acquisition-of additional water sights
and that it has.a reasonable expectancy of acquiring such rights. An in-depth,
detailed review of a water purveyor or city ulility at.a quasi-judicial Jhearing to
consider a site specific project is not appropriate. If allowed, such would establish a
precedent for Investigating a fire department's existing and projectad apparatus,
budget, personnel, and ability to provide service; a-sewer disirict's Tinaricing and

X ability to provide service; a school district’s capital facilities planand future plans for

L school construction; a ¢ity's public works budget, etc. Such Investigations appear

. far beyond a quasi-judicial proceeding to consider a site-specific, 61 unit, multi-

family development, Furthermore, if the same Investigation does not occurin future
site specific cases, can the Examiner consider evidence notin the record ahd not
subject to cross examination in future land use hearings? Such eould résult in a
piece-meal, case-by-case determination or.water availability depending upon the

o - evidence presented. Finally, deterrining that the Cily will not have sufficientwaler to

' serve this project essentially imposes a moratorium upon building throughout the

K City. Such decisions are within the jurisdiction of the legislative-body. *

b

q.
EE B
EH
;8
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21.  In a nhumber of paragraphs within the Transportation Impact Study prepéred by
Transportation Engineering NW for the averall Tahoma Terra Master Planned
Community, the engineer writes:

-.nine phases of development have been contemplated in this
traffic analysls, with the first two phases given a detalled level of
traffic analysis to meet the City’s SEPA requirements. ..

This section is not intended to provide a delailed evaluation of
traffic impacts of the full project master plan build-out, but rather an
assessment of potential mitigation for City consideration as each
future phases of tha master plan are pursued. A delailed traffic
analysis is provided only for the first two phases of development,
which is included in a subsequent section of this repoit....

The City responsible official reviewed the MDNS issued for the overall MPC and
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“permits and approvals within the Conceptusl Master Site:Plan of
Tahoma Terra provided that those permits and approvals are
consistent with ‘the: application and approval for the Conceptual
Master Site:Plan.

Thus,.even though the traffic engineer did not consider the-TIA effective for SEPA
purposes:for the entire. MPC, the respensible official did and utilized it to impose
. mitigating measures based en fraffic generation. Had the Conceptual Master Plan
: chianged, the officlal eould home Issued a new. MDNS to address the changes.
However, since the:conceptual plan did not change, the official properly used the
original MDNS for the oversll MPC. '

22. ,These in opposition argue that significant development has sither been approved or
proposed adjacent to the Tahoma Terra MPC:and that the TIA did not consider such
developmént. Howéver, the City required the TIAs for the newly proposed
development to cohslder Tahoma Terra traffic. Such resulted In additional mitigation
toincluda the traffic signal at Longmire Street/SR-510. Furthermore, the TIA for the
enfire MPC Is dated February 26, 2005, and thus Telatively recént. Slgnificant.
changes In the area oceuming since then were evaluated by the new projects. The
MPC will contihue to construct traffic ‘improvements based upon future trip
generation as evidenced by building permit applications. The environmenta! official
did-not-arr In utilizing the previous MDNS.,

GONGLUSIONS:

1. The Hearing Examiner has jurisdiction to consider and decide the issues presented
by this request.
2. The environmental official appropriately considered the probable, significant,

adverse environmental impacts associated with development of the project. Unlike
the fact situation In Quality Rock v. Thurston Gounty, 139 Whn. App 125 (2007), the
environmental official had all studies and expert letters before him for consideration
prior to his decision to vtilize the MDNS issued for the overall MPC.

3. The proposed praliminary plat makes appropriate provision for the public heatth,
safety, and general welfare for open spaces, drainage ways, sireets, roads, alleys,
other public ways, transit stops, potable water supplies, sanitary waste, parks and
recreation, playgrounds, schools and school groands, sidewalks, and safe walking

17~
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condit!ms. .
4. Thé propiosed subdivision. is In dorformiy wiih thé. Ré-6 zone diassHication
. applicable in the Tahoma Tera MPC:as weli‘as other development regulatiohs
. adopted specifically therefor arid for the Gity ovérall. -

5. , Publicfacilities impacted by the subdivision are-either adequate and available or the
City has a plan to:finance the needed public facilities which will assure reteition of
an adequate level of service, :

6.  The projectis within the City's seweér service area which has capacity to serve all
lots, '

altractive locationfor a single family residential subdivision-within-a master planned
community with significant amenities and therefore should be approved subject to
the following conditions:

1. The cenditions of the Mitigated Determination of Non-significance are hereby
referenced-and are considered conditions of this approval.

2 .

2, Each dwelling unit with the subdivision shall connect to-the City water
system, pursuantto the terms of the water right conveyances for the Dragt
water rights and the Tahoma Valley Golf and.Country Club water rights,
including the terms' for issuance of building permits and water conriection

- fees,

A

. Allconditions for cross connection control shall be met as required in Section
246-290-490 WAC. -

4. Each dwelling within the subdivision shall connect to the City $.T.E.P. sewer

system. The connection and inspection fees will be established at the time of
building permit issuance.

5. Allirrigation systems for planting strips in the Boulevard and collecter streets,
any large open spaces, and stormwater racts shall be served by anirrigation
systern utilizing reclaimed water where avallable and approved thiougha . -
reclaimed water users agreement.  Civil ehgineering plans stiall {dantify
proposed reclaimed water lines, meters, and valves pursuant to adopted Gity
standards, ' '

B. The final landscape plan submitted as part of the civil plan review shall
include details of the active recreation component of each pocket park and of
the community park. The final landscape plans shall meet the standards of
Chapter 17.80 YMC as amended in the final master site plan approval, All

-18-
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landscaping' withiri GlW righkofway, including all planier 251.1;'!?& n the
Boulevard and internal streets, shall include droughtfolerarit shrubs;a weed

barrier, landscaping matefial, and drip irgation.

Thie final landseape plan shall also ficllid the rastoratioh of the planter strips
on Longmire Stieet bitween the Tahoma Terra Master Planned Community

. and SR 507 with drought tolerant shrubs,-a:weed bartier, and landscaping
material, o . :

7. Thefina) stormwater plan shall be consistent with the preliminary plan-and
shall be consistent-with the 1992 DOE Stormwater Manuel, as adopled by
the City of Yelm. Stormwater facilities shall be located in a -separate
recorded tracts owned and maintained by the homeowners assoclation. The
stormwater system shall be held in common by the Homeowners Assodiation
and the homeowners agreement shall include provislons for the assessment
of fees .agalnst Individual lots for the mainlenance and repalr of the
stormwater facilities. Al roof drain runcff shall be infiltrated on each Jot
uttizing individua! drywells, ' :

8. The. civil engineering plans: shall include the location of fire hydrants
consistent with the Yelm Development Guidelines and applicable fire codes.
‘The-plan shall include fire flow calculations for-all existing and praposed
hydrants.and the insiallation of hydrant locks on all fire hydrants required and
installed as part of development. '

9, The civil engineering plans shall include street lighting consistent with the
final master site plan approval.

10.  Thecivil engineer plans shall include an addressing map for approval by the
Building Official.

11, The applicant shall provide a performance assurance device in order to
provide for maintenance of the required landscaping for this subdivision, unti
the "homeowners’ association becomes responsible for landscaping
maintenance. The performance assurance device shali be 150 percent of the
anticipated cost to maintain the landscaping for three years.

12, The applicant shail submit monttoring tdate and the final stormwater design
plans to Mr. Wiltste for his review prior {0 approval by fhe Glty. Mr. Wiltsis:
shalt have two woeks toreviewsald plang-and provide somments to the City.
ngvai; the detision to approve-or disapprove said plans rests solely with
the City,

DECISION:

19
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The requast for prehmsnary plat approvalfor Tahoma Terra: Divisions S and 6 is hereby
granted subject to-the conditions eontained in the conclusions- above.

ORDERED this-9"iday.of October, 2007,

Hearing: Examiner

TRANSMITTED this 9" diay ‘of October, 2007, to the following:

APPLICANT: TTPH 38 LLC

4200'6™Avenue SE #301
:Lacey, WA 98503
AGENT: KPFE Consu!tmg Engineers
4200 6" Avenue SE #309
Lacey, WA 98503 ’
OTHERS:
Keith Moxon 7 Matthew Schubart
2026 First Avenue, Ste. 500 P.O. Box 192
Seatlle, WA 98115 McKenna, WA 98558
Curt Smelser Doug Bonner
1420 6™ Avenue Ste. 3010 8120 Fresdom Lane #201
Seattle, WA 58101 Lacey, WA 98516
City of Yelm

Tami Merriman

105 Yelm Avenue West
P.O. Box 479

Yelm, Washington 98597

—90-
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DIVISIONS: 5 AND:6)

NOTICE -

1. RECONSIDERATION:  Any interested party or agency of record, oral or
written, that disagrees with-the décisiun of the h.eaft.ing"examineri may make a written
request for reconsideration by the heasing examiner: .Said request shall set forth. speciiic
errors refating to: ’
A, Efroneous proceduires;
B, Errbrs of law objected to-at the public heating by ﬂae-pefs'on-rQQUe.sﬁng _
reconsideration; o X
C. incomplete record,;
D.  Anermorininterpreting the comprehenisive plan or other relevant matetial; or
E.  Newly discovered material evidence which was not available at the fime of
the
hearing. The lerm "new evidencé" shall mean only. evidence discovered after the hearihg
held by the hearing examiner and shall notinclude evidence which was available or which
could reasonably have been avaitable and simply not presented at the hearing for whatever

feason.

The request must be filed no later than 4:30 prn on _QOctober 19, 2007 (10 days

from malfing) with the Community Development Department 105 Yelm Avenue West, Yelm, .
WA 98597. This request shall set forth the bases for reconsideration as limited by the
above. The hearing examiner shall review said request in light of the record and take such

A
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flrtrier action as he deeims proper. The hesring examine iidy tsdusst fuither information

2. APPEAL OF EXAMINER'S QEélSION: The final detision by the Examiisr
may be appealed to the city coundil, by any aggrieved pergon oragency. of record.-'-or—al or
wiitten that disagrees with:fh'e detlsion of“thef-'haarlng exarminer; -exrie‘_ptﬁ thr‘es’ht}!_d
determinations (YMC 16.48.160} in acc;{clance: with Section 2:26.150 of the Yelm
Municipal Code (YMC),

NOTE: In an effort fo avold confusion at the time of filing a request for
' ‘reconsideration, please attach this.pagé to thie frequest for reconsideratior.

.
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CIIY OF YELM

DECISION ON REGONSIDERATION

SUB-07-0187-YL.(TAHOMA TERRA PHASE I, DIVISIONS 5 AND 6)

? 1 TTPH3-8LLC
e 4200 6™ Avenue SE #3011
Lacey, WA 98503

AGENT: . KPFF Consultmg Engineers

4200 6™ Avenue SE#309
Lacey, WA 98503

i

By Report and Decision dated October 9, 2007, the Examiner mndmonally approved
the request for Binding Site Plan and Planned Residential Developmerit approval for
Tahoma Terra Phase I, Divisions 5.and 6. On Cctober 19, 2007, J.Z. Knight, by and

through her attorney, Keith E: Moxon, timely filed a Request for Reconsideration. ©On

- . October 25, 2007, the Examiner circulated Mr, Mexor's reconsideration request to

partles of.recon] and their legal representatives and the Cily of Yelm and received the
follbwing responses;

" A, Lefterfror Kathieen Callison, Attomey at Law on behalf of the City of
Yelm, dated November 8, 2007.

.+B. Letter {rom Curlis R. Smelser, Attomey at Law on behalf of Tahoma Terra
- Division I, Phase 3 and 4, Divisions V and VI, dated November 8, 2007.

C Memorantiim from Alison Moss, Attorney at Law on behalf of Jack Long,
dated November 8, 2007. -

Pursuant toa rerquest by Mr Moxen, objected to by the City and the applicants’
aﬂomeys the Examiner granted Mr. Moxon the opportunily to respond to the
re(:nnsiderahon responses. The Dxaminer also granted all counsel the opportunity to
nespond to Mr. Moxon. Mr. Moxon submitted his résponse on November 14, 2007, and
Alison Moss submitted two responses on November 19, 2007, one on behalf of Jack
Long and the other on behalf of Windshadow.

0-000001282
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Based upon,| the above documents the following additional findings are. hereby made:as
follows:

1. TheCity- has provided competent evidence regarding the avattablllty of water, the
‘Clty's water plan, and this planning process. Evidence in the record establishes
~that water rights from the Bragt farm have been conveyed to the City-and
-approved by the State Departmerit of Ecology {DOE). Evidence also: shows the: .
-conveyance of water rights from the Nisqually Gelf and Couniry Club to the City.
Evidence also shows thatthe City has seowed a lease of the McMonilgle farm
‘water rights, Evidence also shows that the Clty has a plan in place to submit-an
application for transfer of these additional water rights. Furthermore, the City has ™
shownthat It is actively pursuing the acquisition of additional water rights and
that it has a reasonable expectancy of agquiring such rights. If DOE does not
approve future applications, the Gity may need to explore other options 1o
provide potable water and fire ﬂow to-the City as a whole,

2. . .Whie State law and the Ye;lm Mumc:pal Coda require potable water supplies at

o final plat approval @nd buifdmg permit approval, the Examiner has added a
eondition of approval requiring such. However, the balance of the,conditions of
approval requested by Mr. Moxon in his response are beyond the Examinef’s
authority and Interfere with the City's ability to manage his public water system.

' Furthermore, thé proposed conditions require actions by the Gity beyond the
contral of the’ appilcant and are therefore nét proper as the applicant cannot
reqtilre the City, to take such actions. These conditions would prohibit the
applicant from detting final approval of its project even if it had satlsfisd all
reqwrements forfinal plat approval,

TagTiot considetad additional issues raised in.Mr. Moxon's Reply
Motip ywere hot raised either at the hearing or durdng
pericsl. Heweyes, the Binding Site Plan (BSP) process
# alsthe subdivision prosegswith preliminary and final site plan approval.
he site- p?rm eonsidered atthe public hearing Is akin to a preliminary plat and
not a final plat, Furthermore, the Planned Residential Development (PRD)
process set forth in Chapter 17.60 YMC provides fora prellmmary and final
review process similar to the platting process. .

CONCLUSIONS:

1. The Hearing Examiner has jurisdiction to congider and decide the issues presented
by 1his request,
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2. Thefollowing condition is-aiided:

The applicant must provids a potable:water supply adequata to

serve the development at final plat approval and/for prior to the -
issuance of any building parmit excépt as model homes as set § ¥
forth in Section 16: 04,150 N¥MC: ' : b

‘The Request for Reconsideration s Fiereby denied with the exception of the addition of
the condition of approval set forth:in the oonclusions -ahove,

ORDERED this 7" day of December, 2007.

Hearing Examiner - ' .

TRANSMITTED this 7" day of Decernber, 2007, to the follawing:

APPLICANT:  TIPH3BTIC
L 42006 Avenue SE #301
Lacey, WA 98603

T KPFF Consultmg Engineers
. 4200 6" Avenue SE#309
Lacey, WA.98503

OTHERS: .

Keith Moxon Matthew Schubart
2025 First Avenue, Ste. 500 P.0G. Box 192

Sealtle, WA 98115 . McKenna, WA 08558

Curt Smetser Daug Bonner

1420 5% Avenue Ste. 3010 © 8120 Freedom Lane #201

Seatlie, WA 88101 Lacey, WA 98516

AlissnMoss  © ° "7 Kathleen Callison

2183 Sunset Avenue SW 802 trving Street SW

Seatlle, WA 98116 Tumwater, WA 98512
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105 Yelm Avenue West w L
P.O: Box 479 . | )
" Yelm, Washington 98597 | .
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CASENO.: SUB07-0187-YL {TAHOMA TERRA PHASE I, DIVISIONS 5.AND 6)

NOTICE |
APPEAL OF EXAMINER'S DEGISION: The final decision by the Exarniner

may be aﬁp.ea'led to the city councll, by any aggrieved person or agency of record, oral or

determinations (YMC 15.49,160}% In accordance with Seclion 2.26.150 of the Yelm
Municipal Gode (YMC)

NOTE: In an effort to. avold confusion &t theé time of ﬂlmg a request for
o reboﬁélderahon‘ please attach this: page 1o-the reguest for raconsideration.
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{ . EXHIBITA

A RESOLUTION AFFIRMING THE HEARING EXAMINER'S APPROVAL OF PRELIMINARY
‘SUBDIVISIONS:AND BINDING SITE PLaNS FORWINDSHADOW (5 -0755-Y1 & PRD-05-
0756-YL), WINDSHADOW )| (SUB-07-0126-YL & PRD-07-0120:Y1), WYNDSTONE (BSP-07-

0094-YL), BERRY VALLEY | (RSP-07-0097-YL. & PRD-07-0098-YL), AND TAHOMA TERRA

PHASE I, DIVISIONS 586 (SUB-07-0187-YL)

Yl Gy Councll field a-closed record heatirig on January 22,
‘ earing Examiner's approval of praliminary
4 it applications related 1o five development
e Wi ing-DenyValley srea of Yelo; and '
- WHEREAS; the Council considered the appellant’s notice of appeal and
accompanying memorandum, response. 'memoranda filed by the City of Yelm
Community Development Department and representatives of Tahoma Terra,
Windshadow |, and Berry Vailey 1, a reply by appellant Knight, the Hearing Examinar's
decisions, reconsideration requests filed by Knight and the Hearing Examinet's
decisions on:reconsideration; and )

WHEREAS, the Couricil heard oral arguments frony thie parties during a closed
record hiearing on January 22, 2008, and '

- WHEREAS, the Council reviewed the record before the Hearing Examiner prior
to the closed record appeal hearing, an index of which js included as Attachment A to
this resolution; |
N:OW.'THEREFORE, BE IT RESOLVED by the City Council of the City of Yelm,
Washington, that the Hearing Examiners’ reports .and decisions and orders on
reconsideration in the matter of Windshadow | (SUB-05-0755-YL & PRD-05-0756-YL),
Windshadow 1l (SUB-07-0128-YL & PRD-07-0128-YL), Wyndstone (BSP-07-0094-YL),

Berry Valley | (BSP-07-0084-YL), and Tahoma Terra Phase I, Divisions 586 (SUB-07-
0187-YL) are here\by afftrmed; and

BE IT FURTHER RESOLVED that the Hearing Examiner's Findings of Fact are hereby

affirmed and the Examiner's Conclusions of l.aw are hereby affimed and amended as
follows:

Conclusions of Law

1.7 This matter comes before the City Council on appeals fited by JZ Knight of
decisions by the Yelm Hearing Examiner and is properly before the Council as a
closed record appeal.

2. The City Council acts in an appellate capacity when reviewing a decision of the
: Hearing Examiner and the Council's review is based solely upon the evidence
presented 1o the Examiner, the Examiner's report and decisions, the notices of
appeal, and submissions by the parties. The City Council may “adopt, amendg
and adopt, reject, reverse, and amend conclusions of law and the decision of the

City of Yelm Resolution
SCAMNMNETID
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Hearing Examiner, or remand the. matter for furthsr corsideration.” :Section
2:26.160:(D) YMC. o :

JZ. Knight haie niot shiowi that stis will acually suffer any spécific and ‘concrete
Injury in fact, within the zone of interests protected by the legal grounds for her

appeals, relating 1othe sole Issue raised by her appsals; whether the.appropriate

provision for potable-water has been made for the proposed developmisnts.

. Therefore, Knight is not an aggrieved person. with- standing to ‘appeal the
- Examiner's decision to the Gity Council., Notwithstanding the: City Council's
canclusion that Knight lacks standing to appesl, the City Gouncil contingently:

decides Knight's appeals so that remand and réhesriig will not bé niecessary if,
in the future, there is a final judicial determination that Knight had standing to
bring these appeals. T ' :

Knight did not carry her burden of showing that the Hearing Examiner failed to
{ollow- ‘prescribed processes; erroneously interpreted applicable law; made
findings, concluslons, and decision that wefe not sipported by substantial
-evidence; or was clearly erroneous in his application of law to the facts. The
Hearing Examiiner's findings, conclusions, and decision were supported by

-substantial .evidence submitted through the land use hearing, process, were not
Tegally erroneous, and to the extent relevant to this appeal, the Findings and -

Conclusions of the Hearing Examiner are hereby adopted:

The Yelm Hearing Examiner and the City Councll do not have jurisdiction-to
adjudicate water rights. [alleged error of fact 3]. )

The Hearing Examiner properly con_s?i_dered all the evidence submitted as.part of ’

the open record hearing on these matters-and found that the.evidence preserited
by the City regarding water rights that the City expects will be available to serve
these subdivisions provided sufficient basis 16 suppoit his decision to approve
the developments. The Hearing Examiner Is charged with determinations of
eredibility and the weight to give evidence and such determinations may be
overturned on appeal only if they are not supported by some substantial
evidence. [alleged errors of fact 1, 2, 4, 6, and 7).

The Depariment of Ecology (Ecology) reviews water rights as part of the
approval of a Comprehensive Water System Plan (WSP) by the Washingion
Department of Health. Ecology, in its 2002 comment letter on the WSP, agreed
with the assessment of water rights included in the WSP. Since that time,
Ecology has stated a number of conflicting opinfons relating to Yelm's water
rights outside of the official Comprehensive Water System planning process.
Neither Ecology, nor the Dept. of Health, which is the regulatory agency charged
with overseeing waler system planning and compliance, has laken any
enforcement action against the City in relation to the compliance of the Yelm
water system with applicable laws or regulations or the validity or adeguacy of its
water rights.  No superior coust has adjudicated . the City's water rights
inconsistertly with their characterization in the City’'s WSP, In these
circumstances, the City has reasonably relied on its approved and adopted

City of Yelm Resolution
S CAMNMNERD
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11.

12.

13.

14.

Bx 50

e

Water System Plan to adininistar s water sysiem. {alleged erors of fact 3 and
8 | A |

A true'procediiral emor, such as defective notice, which'is hamiléss or dogs not
cause aclual prejudios: is insufficient ‘to évertuny the Examiner's decisions.
Knight does not show any such: prejudice as-a result of her alleged procadural
errors. [alleged procedural errors 1 through'6], o

finding the:precess was irregular but rather,
ts regarding the evidence. considered by
avidence In the reeord: to suppert the

L3

2 onelusions: [alleged procedural erfors 3 throtgh 6).
The Examiner réviewed an unpublished decision of thie Washington Court of
App?‘gls: and.a Massachusetts case as part of his consideration. The Examiner -
expliitly recognized that he could not cite these cases as controlling legal
authority, and instead properly considered them as perstasive authority

.. consistent with his interpratation of state statitory and local ordinance provisions

related to the requirement of deteriiting whether appropriate provisfon had been
made for petable water at the preliminary plat or preliminary binding site plan
stage of regulation. [alfeged procedural érrors 1-and 2] S
After the close of the July, 2007 public hearing before the, Hearing Examiner,
Knight reguested that the hearing be re-opened and offered 1he second
McDonald Declaration in support of fhat request. When the Examiner denied the
request 1o re-open the hearing, the materials submitted after the close of the
public hearing were properly excluded from: the -record. : Nevertheless, these
materials-were included in-the record provided 1o and considered by the Council
in these appeals. {alleged omission from the record 1].

Knight has failed to identify atyy provision of law that requires the City to provide
evidence as part of the record in applications for preliminary plat approval or
preliminary. binding site plan approval relating to documentation of the number of
current water connections, the amount of present demand for potable water, the
water rights currently held by the City, or the amount of projected demand for
potable water upon actual future development of the proposed preliminary plats
or binding site plans. [alleged omission from the record 2].

Knight has not mét her burden to show that the interpretation of the City
Comprehensive Plan and development regulations by the City of Yelm and its
Hearing Examiner is erroneous, particularly since the agency’s interpretation is
entitled 1o deference absent a compelling indication that the City’s interpretation
conflicts with regulatory intent or is in excess of the City's authority. Knight has
provided no competent or compelling indication or evidence that the Examiner's
iterpretation of the Comprehensive Plan was erroneous. lalleged errors of
interpretation of the Comprehensive Plan 1 through 3].

The appropriate standard for the purpose of determining water availability at the
time: of preliminary subdivision or preliminary binding site plan approval is found
at Section 13.04.120 YMC which, as concurrency standards are development

City of Yelm Resolution
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16.

17.°

18.
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upon which the Heariﬁg Exam;ner reasonably rehed lhat substantlal addmonai

water rights: have been obtained by the: City and:that their transfer s reasonably
expscted-1o be approved the State Department-of Ecology (Ecology),.and that
substantlal new. water [Fights are the subject of water nghts apphcatlons pendung

that the reqmrements of Section 58 A7.110 RCW and Sechons 15.40, 010 and _
020 YMC were satisfied by evidence supporting a reasonable expectation that

ample water will be available at thé fime that water is required upon connection
and entered written findings. that appropriate provision was made for potable

water. [alleged errors of interpretation of the Comprehensive Pian 1 through 3),

The City has made appropilate findings of water availability at-the appropriate
points in the. application process. Title 16 YMC requlres, at the time-the Hearing
Examiner considers a preliminary subdivision -or preliminary. binding site plan
application, a-determination that: water is reasonably expected to be available at

the time of future development. Chapter 15.40 YMC requires a detenmination
that the wtility infrastructure be in place at'the time of or within six years of the
development. Chapter 19.27 RCW requires availability of water service at the

time of building permitissuance and, thus, by it's explicit terms, does not apply to
preliminary subdivision or preliminary binding site plan ‘applications. [alleged

“provisions of law violated 1, 2, 3 (binding site plan and subdivision appeals), 4
" (binding site plan and *subdivision appeals), and 5 (subdivision appeals)].

Knight impermissibly raises a new issue upon appeal, alleging the Examiner’s
declsion is inconsistent with "Ordinance 351”. This issue |s untimely and was
waived because it was not properly raised before.the Examiner.

Moreover, Resolution 351 was repealed by the City Council through the adoption

of Resolution 380 on December 9, 1998. [alleged provision of law violated

(subdivision appeals) and 6 (binding site plan appeals)}.

PASSED and signed in authghtication on'this 12" day of February, 2008

:mne Schnepf City Clgfk

City of Yelm Resolution
SCAMNNELD

0-000000028

APPENDIX 2 Page 4 of 4



APPENDIX -3



5

ILED
. S"Pil::RlOF COURT,

R

HEIRSTON COUNTY, “v’ti\‘?“ f

UBHI\R ~ty PHi2: 0%.
. . OULD CLEFK

‘ l:i"""E:'{PED'lTé

. SUPER]OR COURT OF WASHINGTON IN AND FOR THURSTON COUNTY
| JZ KN]GHT 0 B 2 @ @ 4 3 9 - 6
{. No. ; :7:

LAND USE PETITION

Petitioner,
v,

| CITY OF YELM; WINDSHADOW LLC;

- ELAINE C. HORSAK; WINDSHADOW 1I
Il FTOWNHOMES, LLC; RICHARD E.

I SLAUGHTER; REGENT MAHAN, LLC;

| JACK LONG; PETRA ENGINEERING, LLC;
4 Eﬁ%dANTHA MEADOWS LLC; TTPH 3-8,

ReSpondénts.

Petitioner JZ Knight hereby brings this Land Usc Petition ﬁursuanl to Chapter
36.70C RCW, the Land Use Petition Act (“LUPA™), to challenge the City of Yelm’s
decision {Resolution No. 481, adopted February 12, 2008) approving five proposed
subdivisions: SUB-05-0755-YL & PRD-05-0756-YL (Windshadow I); SUB-05-07-0128-
#1 YL & PRD 07-0129-YL (Windshadow II); BSP-07-0094 (Wyndstonc); BSP-07-0097-YL
& PRD-07-0098-YL (Berry Valley I); SUB-07-0187-YL (Tahoma Terra Phase II,

|| Division 5 & 6). -'

GordonDern.,

2025 First Avenue, Suite 500
Seatile, WA 28121-3140
LAND USE PETITION - ) 208) 382-9540

STANNED

0-000000009
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2 Knight ”

Seattle, WA 98121-3140

‘Ent'-l_ssue' o

14507 Yelm Highway-$SE
Yelm, WA 98597

Name and Mailing. Address of Petitioner’s Attotney.

Keith E. Moxon
GordonDerr LLP
2025 First Avenue, Suite 500

City of Yelm

135 Yelm Avenue West
PO Box 479 -

Yelm;, WA 98597

C1t5y of Yelm

Yelm Avenue West
PO Box 479

Yelm, WA 98597

A copy of the City’s final Decision, Resolution No. 481, adopted on February 12

| 2008, is attached as Exhibit A,
I 5.

Identification of Fach Person to be Made a Party Under RCW
36.70C.040(2)(b)-(d)

Wmdshadow LLC
315 - 39" Avenue SW, Suite 6
Puyﬂ!lup, WA 98173

Wmdshadow LLC
310 - 29" Street NE
Puyallup, WA 93372

Elaine C, Horsak
14848 Berry Valley Road SE

~ Yelm, WA 98597

GordonDerr.

2025 Firet Avenue, Suita 500
Sealtls, WA 701213140

LAND USE PETITION - 2 {206} 382-9340

5 CANNED
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Wmdshadow 1¥ Towm)omes, LLC .
310 - 29 Sireet NE

Regent Mahan LLC - _ . |
3077 - 20™ Street, Svite. B _ i

Fife, WA 0§424

Jack Long
111 - 5% Sirest NE.
Auburn, WA 98002

Samantha Meadows LLC
14747 Berry Valley Road SE
Yelm, WA 98597 -

Petra Engineering LLC
535 Dock Street, Suite 213
Tacoma, WA 98402

TTPA 3-8 LLC | 1 .

i 4200 - 6" Avenue SE, Sulte 301
’ Lacecy, WA 98503

o]

—
A D

TTPH 3-8 LLC -
4200 - 6™ Avenue SE, Suite 40)
Lacey, WA 98503

- e
~F N

Under ROV 3670C kOﬁO .

—
(-]

6.1 Petitioner’s interest in the City of Yelm’s decision regarding these five

e

1| proposed subdivisions is real and substantial. Petitioner is a property owner and taxpayer
{ in the City of Yelm. Petitioner owns undeveloped property in the City of Yelm’s waler

service arca and has an interest in the development of this property, including an interest

in obtaining water connections to the City of Yelm’s municipal water system. Petitioner’s ]

personal and property rights and interests will be directly and adversely affected by the

25 _:h City’s decision, which would result in substantial new development and new waier

GordonDerr.
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'3 water service-for her property within the Cuy of Yelni's water Sémca areg: : 1

35 | allows Petitioner to participate in the required investigativi and determiination of water

' Utbai Growth Area (UGA) near all of the five proposed subdw:smns Pentnoncr has.

sngniﬁcant water rights approved by the Department of Ecology for'herproperty. "These ‘
water rights are constitutionally protected water nghts administered under a: peﬂmt syslem
1mp1ementcd by the Depariment of Ecology. Petitioner's water nghis have pnonty aver, |
-and are prolected against impairment by, all subsequent new-uses of” water, includmg new ,

water rights and changes to all existing water rights, such as would be reqmrcd to-serve

1 the proposed subdivisions.

water uses 1o be authorized under the State’s permit system as required by Washington

water law, See Chapters 43,214, 43.27A, 90..03,:and‘90.443RCW. This permit process - .

| availability related to proposed new and revised water rights in order to avoid impairment

t to senior water rights and to protect the public interest.

J property and Petitioner’s water rights are directly and adversely affected by the City’s
decision, which would anthorize new water demand and use without legallwalcr rights in

| violation of Petitioner’s rights under the waler code, including the right to protect her

6.2 Inaddition, Petihoner owns propesty: and Tesides within the City of Yelm: 5

6.3 Detitioner is entitled to the protection of a pé‘mﬁt‘ system that requires all

R e

wamen =

DE A e,

6.4 Petitioner’s property rights and interests with respect to Petitioner’s

water use from impairment. As an existing and senior water right holder, Petitioner would |
suffer real and substantial injury from the City’s approval of these subdivisions without

adequate evidence of water availability, because the water demand from these

GordonDen.
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|1 subidivisions will result.in a water withdrawal froni thie aquifer serving Pélitioncr’s 1.

|: property.to the detriment of Petitioner’s petsoiial and‘piopeity ighits.

{[; subdivisions that are the subject of this.appeal will result in an “immediate, concrete, and
If specific injury” to Petitioner. The injury to Petitioner-will direcily result from the City’s,

approval of the five proposed subdivisions. The:interest she seeks 1o protect is-within th

t zone of Interests the statute was designed to proteet. The Court has the ability and the
i authbrity to prevent the injury to Petitioner and others: by reversing the City’s decision to

Al approve the five propescd subdivisions.

pnopesed.subaivisions to the City of Yelm City Co'uh'c'fl, which issued a final decision on

—
L=}

erroneous interpretation of the law, is not supported by substantial evidence in the record
- and is a clearly erroneous application of the law to the facts because the decision fails to -
-comply with the requirements of State subdivision law (Chapter 58.17 RCW) and local

subdivision and binding site plan code requirements (Yelm Municipal Code Chapter 16.12

| erroneous interpretation of the law, is not supported by substantial evidence in the record

| andisa clearly erroncous application of the law to the facts because the decision fails 1o

65  The:decision by the City of Yelm'to sipprove:thie five proposed

6.6  Petitioner has exhausted her-administrative remedies to the extent required |

by law, because she-appealed the Hearing Examiner’s decision on each of the five

February 12, 2008,

7.1  The City of Yelm’s final decision on these five proposed subdivisions is an

and Yelm Municipal Code Chapter 16.32).

72  The City of Yelm's final decision on these five proposed subdivisions is an

GordonDerr,
2025 First Avenua, Sulta 500
Seaitls, WA 78121-3140
LAND USE PETITION - 5 {206} 3025540
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1| Muricipal Gode Chapter 15.40,

- erroneous interprétation of the law, isnot supported by substantial evidence in the record
i and is g clearly erronsons application of the Taw to 1he facts because the decision is not
. supbdﬂcﬂ. by, and is iriconsistent with, the City’s Comprehiensive Plan and the City’s

. Water System Plan (2002 Comprehensive Water Plan).

—
(=}

| erroneous interpretation of the law, is.not supported by substantial evidence in the record
and is:a.clearly erroneous application of the law fo the facts because the City relied:on
| etroneous information regarding its legal water rights in making determinations of current

. and . future potable water supplies.

S

{i erroncous interpretation of the Jaw, is not supported by substantial evidence in the record

—
00

~and is a clearly exroneous application of the law to the facts because the City failed to

" provide reasonable and non-speculative evidence of an adequate future potable water

]
<

“ supply to serve these five proposed subdivisions.

erroneous interpretation of the law, is 1ot supperted by substantial evidence in the record

73 TheLityof Ye]m’sﬂ?f'mal‘deeiéion on these five proposed subdivisions is an

7.4 Th'eCity;-of Yelm's final dceision on these five proposed subdivisions is anjf |

7.5 The City of Yelm's final decision on these five proposed subdivisions is.an :‘

7.6 The City of Yelm’s final decision on these five proposed subdivisions is an

and is a 61f:arly erroneous application of the law to the facts becausc the City has failed to

GordonDen,
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t provide any reasonable documentation of (a) cuirrent water service eonnections, (b)

2 committed (but not yet connected) water service conneetions, of () estimated water
3 ﬂ demand atiiibutable to praviéﬁsly— approved residential arid commeteial development
: projécts, all of whlch are necedsary to make reasonable. determmatwns of future water

| . 4 demand and reasonable. determmatmns of the. City’s ability to provide water to serve the

q five proposed subdivisions. :
8 7.'7‘ The City-of Yélm’s final Uecision on these five proposed subdivisions is an | |
9i ‘erroneous interpretation of the law, is not: supportcd by substantial evidence in the record ;
10 ; and is a clearly ertoneeus apphcatmn of the’ law to the facts because the City’ sdecision

11 fails to require evidence of water:availabili@y atthe time of final subdivision approval.

1? 78  The City of Yelm’s final decision on these five proposed subdivisions is-an:,

1 4“ erronecous intetpretation of the law, is not supported by substantial evidence in the record
15 [Fand isa clearly erroneovs application of the law to the facts because the City has failed to
164 reqmrc compliance with SEPA and other coudi_tionS'~imposed on these proposed

V71l subdivisions in the City’s prior land use approvals,

] 8{ - . ) 1 L) A
H 7.9 The City of Yelt’s final deeision on these five proposed subdivisions is an |
19
I erroneous interpretation of the law, is not supported by substantial evidence in the record,
20 ’
21 J'_ is a clearly erroneous application of the law to the facts, and is the result of unlawful

29 i procedure and fajlure to follow a prescribed process, because the City Council’s public

23 i hearing and final decision on Petitioner’s appeal were not confined to the record.
24
25

Rordonlen.
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A

|l is & clearly erfoneous application of the law to the facts, and is the tesult.of unlawiul

JI- submitted to the City Council.

, waler n’ghis.

&

fiad

erroncons interpretation. of the Iaw, is not supported by stibstantial evidence in. the record

| procedure and failure io follow a prescribed process, because the C_i;ty-dcnied Petitioner

presented by:applicants and City representatives that was notincluded in the record

8.1  In2002, the City of Yelm adopted its current Wf:im System i’la’rl for its
municipal water system (City of Yelm Comprehensive Water Plan), This plan was
approved by the Washington Department of Healih on September 16, 2002. The |

' Department of Health’s approval letter stated:

_This approval:doges not provide any guarantee and shiould not be considered to
provide any guarantee concerning legal vse of water or subsequent water rights
decisions by the Department of Ecology. Ecology’s comment letier dated Apri) -
26, 2002, indicates that there are uncertainties or deficiencies regarding your water |
fights. ... ... This [Departmeni of Health] approval of your WSP [water system ],
plan] does not affect any uncertaintics or defiviencies regarding your water rights |
or the resolution of those uncertainties or deficiencies. Depending on Ecology’s
futare action on your water rights, additional planning or other submittals may be
required by the Department of Health,

8.2  The City’s 2002 Water System Plan recognizes that the City’s ability to

supply water service to future customers will depend upon the City obtaining additional

8.3 The City's 2002 Water System Plan adopts water service policies including

a policy that “[t]ax parcels established after the date of adoption [of the 2002 Water

GordonDerr.
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1t 2002 Water System Plan “will be required for approval of the new master planned

{t $4  The City’s Water:System Plan adopts an ER1J:(Equivalent Residential

i

Uﬂif) va!fué of 27"1 gallons _pcrrday‘(GPD), a'value that does not include water lost or

8.3  The City’s 2002 Water System Plan notes {hat Tuture:devélopment within
l the southwest Yelm master planned commumty would require the developer to provide

- thie: City with sufficient water rights for development:as well as the necessary

{F infrostructire to supply water to the development.

community.”

Chapler 3 (System Analysis), Section 4 (Summary of System Deﬁmenmes)

Water Rights

The City needs to acquire additional water rights to continue to meet customer
demand. Chapter 4 of this report identifies the existing water rights and the
estimaled amount of new water rights required for future growth. The estimated

additional water rights that are needed by the City to meet future demand have
been identified in Chapier 4.

8.8 Chapter 4 of the 2002 Water System Plan acknowledges that “{ilt is

| becoming increasingly difficult, if not impossible, to obtain new or expanded water rights

2 J from DOE [Department of Ecology].”

Zz Table 4-3 of the 2002 Water System Plan included the following table
24 ‘ summarizing current and projected water right requirements,

25 :;'

GordonDerr.
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1§ existing water rights and “potential” City water rights. Included in the list of “potential”
|

i
i
I
1i
s
!
[
3
E3
1k

HE

i 1

; System Plan includes the fotlowing statement: *The City of Yelm does not have

|| yields of 2000 afy?, 3,500 afy and 3,500 afy, respectively.

1 water rights.

89  The City’s’ Water System P]an acknbwleﬂges the magni“mde of '(hJS future

: water'ﬁfghts problem and specifically states the City’s:dntent 1o 'ens'ure that watcr'righls
wnll be in place (approved by Ecology) prior to project acceptance for the master planned

commmﬁty in'southwest Yelm.

-suﬁiclent water rights must be prov;dcd fo the Clty by thc pl‘O_]eCt proponents tD

nd _pp_mmd for trans

WSP, pA-14 femphasis added)

: snfficient water rights to meet the projected future demand.”

"~ 811 Table 4.2 of the City’s 2002 Water System Plan summarizes the City’s

City water rights are three wells located on the Thurston Highlands property with potential |

8.12 The City’s 2002 Water System Plan i;xcludes an evaluation of its existing

! One acre-foot Df water is the volume of waler required to cover one acre of fand to a

dcpih of one foot (43,580 cubic feet), which is equivalent 1o 325,851 U.S, gallons.
* afy = acre-feet per year

iordonDer.

2025 First Avenue, Suite GO
Senttle, WA 98121-3140

LAND USE PETITION - 10 (206} 332.9340
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| | ;. Well No. 2, and Well No, 34] shall not

geed 301 aore-foet e o

| time of the 2002 Water System Pian totaled 564 afy (50%afy plus 63-afy). The City

§| recommendation that approval of the: Department of Ecology be requested to remove the
4| maximurm water rights withdrawal limit of 501 afy that is shown on certificate G2-26041C)

i (Welf No. 3A). The Ciiy claims that the water rights listed in its 2002 Water 'Systexh Plan |

| should total 676 afy. This claim ignores the City’s admissien that the limitation of 501
i} afy for the first three water rights is-in effect and “should be removed froim the water
it rights record,” TheCity has not taken any action to remove the total water rights limit of

501 acre-ft for the first three certificates from its water rights record,

.8.13  Buised on'this waler rights information, the City’s total water rights at ikic

acknowledges«his limitation on page 4-11-of the Water-System Plan in its

8.14  With respect to the potential water rights available from the three Thurston
Highlands wells, the City’s 2002 ‘Water Systern Plan concludes that “vntil [the
Departiment of Ecology] begins to issue new water rights-for the Nisqually Basin, jt is

nntikely that 2 new:well soutes will be spproved and water rights pranted.”

8.15  OnMarch 31, 2005, Tahoma Terra LLC submitted an application for

approval of a 220-acre Master Planned Community of up to 1200 residential units.

GordonDerr,
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kg

A approval of a transfer of water rights sufficient to serve the proposed-development. -

Thompson Creek; the neighborhood commercial center should be -i-mprovedaﬁdrreadyfor-ri:

I the construction of commiercial buildings.” The Hearing Examiner also adopted the

| Condition 6 required that “prior to approval of any residential development west of

|l conditions of the City’s SEPA determination issucd on May 26, 2005, including the
j{ Testriction on development beyond the first 89 lots prior to the conveyance of water rights +

| sufficient to serve the proposed development,

The City’s “mitigated detérmination. of non—sngmﬁcance” incorporated: ' ‘condition ﬁ? """
the-environmental mpact statement for the southwest Yelm _annexauon area;statmg that |
developers -wiihin.thcsannexaﬁnn"a're& would be req_iyir_ed .to- provide ;.wmjer.ﬁgmis;ufﬁ cicntj.%
to serve the development of the property. The City’s SEPA dsterminatior: alsc required
that final subdivision approval of any phase of the Tahoma Terra development {beyond

the first 89 lots) would not be granted without the ‘Washington Department of Ecology

8.17 On August:2, 2005, the Hearing Examiner issued a decision approving the

conceptual master site plan for Tahoma Terta subject to a number of conditions:

8.18  On December 26, 2006, the City of Yelm recorded a transfer of water
rights approved by the Department of Ecology, in the amount of 155.66 afy (the Dragt

water rights). This brought the City’s total water rights to 719.66 afy.

GordenDerr.
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15 |
It'i;i to divide 32.2 scres of property into 198 single family lots (Tahoma Terra, Divisions 5-6). 1
17, |

: } ;
812 OnTFebruary 9, 2007, Regent Muhan; LLC submitted an applicationito
|| ivide 2.89 nores o n 66 unit towntiome ébvélgpmgnt:(wyndjStpne);

820 OnFebruary 23, 2007, Peira Engingering LEC on behalf of ownc; il'a_c,k
; Long submitted an application to develop 4.6 acres into 61-unils.of multi-family

, residential development (Berry Valley Phase.I).

*

821  On February 28, 2007, WindshadowTi Townhomes, LLC submitied a

i propeﬂy-owﬁed‘by Richard E. Slaughter (Windshadow11).

| 8.22 OnMarch 12, 2007, Windshadow LLC submitted a preliminary plat )
?H application to develop property owned by Elaine C. Horsack totaling 30.1 acres into 219
| residential units, inchuding 56 attached townhome four-plex u;]its and 163 single family

lots-(Windshadow 1)

8.23  On-April 27, 2007, TPH 3-8 LLC submitted:a preliminary plat application

8.24  Three of thE: proposed projg:cts (Windshadow I, Windshadow 11, and
| Tahoma Terra) requested preliminary Lplat approval under Yelm Municipal Code
ﬂ (“YMC™) ‘Chapter 16.12. Two of the proposed projects {Wyndstone and Berry Valley I)
{ requested binding site.plan approval under YMC Chapter 16.32. Collectively, these five
proposed subdivisions would add 568 units of residential development.

825 The City of Yelm’s municipal code requires that a water supply

| determination must be made as a condition of approval for both preliminary plats and

GordonDerr.
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| proposed binding site plans, Under.the :ei;yzofxehnrs;coag, aproposed preliminary plat

:-b..;

oré'bindi*n‘g site plan;

sllall not be approved un]ess the: demsmn-maker [the Hcarmg Examiner]

makes writien findings: that: '

» Appropriate prnvxsmns ar¢ made for the publu: health safety and- géneral 4 o
wclfare [mcludingl . potable water: supplies...;

* ‘The publicinterest w;ll bie seived ... i

» Public facilities impacted by the proposed [subdivision or binding site.
plan] will be adequate and available.to serve the subdivision- concurrently
with the development or-a plan to-finance needed publie facllities intime

to assure retention of an adequnte level ol' service (YMC 16,12,170; YMC
16.32,065). .

826 InJume of 2007 in response to a publicrecords reques’t asking for the

| number of scrvu:c connections currently maintained by the City, the City’s Cemmumty

Development Dlrector informed the Petitioner that the Clty does not maintain a niistér hst :
: of the total number of water service connections currently commitied by the City,
| 827 Public heafings on each of the five proposed subdivisions were held before

ir the City’s Hearing Examiner on July 23, 2007, The City and the applicants provided no

" 15 . waler availability documentation to the Hearing Examiner at these public hearings.

16 Petitioner provided extensive :dqcumcntaﬁon to the Hearing Examiner showing that there |

17 were significant problems and “data gaps” related to the City of Yelm‘g ability to provide“ ;
18 an adequate potable water supply to serve the five proposed subdivisions, '
‘19 | 8.28  The City’s Community Development Director testified at the public .
‘ o hearings that the City makes Qater availability determinations “in the staff report [for eac:h: :
21 project] as part of the concurrency analysis.” However, the concurrency analysis in the
2 City’s staff report for each project does not include any fact-based determination
73 regarding adequacy and availability of a potable water supply.
24 8.29 Because the Cify and the applicants had provided no documentation of

25 : water availability for the public hearing, the Hearing Examiner agreed to leave the record

GordonDen.
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dated-October-E)_,_ZOD’i. Hearing Examiner Report and Decision — Windshadow 1, Ex. -
13 Windshadow;ﬂ;.ﬁ‘x. 1-13; Wyndsione; Ex. 1-14; Berry Valley, Ex, 1-15; Tahoma ‘

| Terra, Ex. 1-20. Additional post-hearing subiiissionis to the record are identified in'the

13
14
15
16}
17;'é
18
19
20
21§
22
23 ::
24
25

|f. Hearing Examiner’s Diecision on Reconsideration dated Deceniber 7, 2007,

|| In his findings regarding water availability, the Hearing Exariner relied on one document

|| provided by the City of Yelm suggesting that the City might achieve six-fold inerease in

| evidence was offered by the City in support of the reasonableness of this spec';:lative

| decisions approving the proposed subdivisions, These aﬁpeals were consolidated for.

19, Request for Retief, Specifyinp the Type and Exient of Relief Requested

water availability information and to

ive the Petitioner an opportunity o respond. Post-hearing submissions to the record are: §

isted by the Hearing Examiner in'each Report and Degision of the. Heating Examiner

830 The Heariné, Examiner approved each.of the five proposed subdivisions.

its total water rights Within four yg;ars - from 71 9:66 afy in 2007 to 4186 afy in.20172 . N_O

assumption, and this assumption ig directly contrary 1o the.Cit.y’s current Water System
Plan, which describes the acquisition of such “ﬁotential”‘ waler rights as “untikely.” :

831 'Fhe City’s evidence shiows that the City exceeded its witer rights in 2006
and 2007 and has nof accounted for the water supply-that will be needed to serve other
previously approved projects.

8.32 Petitioner filed a timely appeal of each of the five Hearing Examiner

hearing before the Yelm City Council on January 22, 2007.

8.33 The City of Yeim issued a final decision apj)roving the five proposed
subdivisions on February 12, 2008.

Consistent with RCW 36.70C.140, Petitioner therefore respectfully requests that

the Court enter:

GordonDen.
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13 2.6 A judgment for costs and attorneys’ fees to Petitioner a3 may be allowed by
14 law; and .
15 “ 9.7  Such other relief as the Court deems justand equitable,
16| Dated this ﬂday of March, 2008.
1
17 _fi Respectfully submitted,
A8 GORDONDERR LLP
19 |
20_ Keth E PR i1 3301
21 | Annmey fm' Ff}tinuﬁ._ 1
221
23 |
24 “
25
Gordonben.
2025 Firs1 Avenua, Sulte 500
Seatle, WA 98121-3140
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9.1 :An grder putsuatt to RCW 36.70C.080 selting an initial heanng en’ l
it Junsdlcuonal and preliminary matters; ' '

9.2 Anorderrequifing the Clty of Yelm'to submit to:theCourt &' certified copy :
: i of the complete record in- th1s matter, |

: 93  Anorder grantmg 4 slay of action pending rcﬁEW—pursuant 1o RCW
11 36.70C.100; .

Y

94  Aforder granting Petitioner’s Land Use Petition: and reversmg the City of
Yelm s deeision issued on February 12, 2008, which approvcd the five proposed

|l subdivisions that are the subject malter of thls Petition; .
| 9.5  Anorder granting relief as decmed necessary by--the;.Ceuﬂ to preserve the :
I interests of the parties and the public, pending: ﬁh1her_proceed_ings or action by the Jocal
I jurisdietion pursiant to RCW 36.70C.140;
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17 5 THS MATTER eahe boforo the Court on the petition of Petitioner JZ Xonight
18 3t prgaunt 10 Chiaptor 36,70C RCW, the Lend Use Petilion Act ("LUPAT). Peiitioper
19 challenpes the City of Yelm’z decidon, (Resolution Mo, 481, adopted February 12, 2008) |
20§ approving five proposed -snbiﬁvi&ions: SUB-05-0755-Y L & PRD-05-0756~Y1.
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The Courfreceived thesvidenos coutained it the record, Oﬂnsidarad the pleadiigs
filed in tha action and herd the: ural avgmnent of thie parties ‘oounsel at & hemmg on,

31 Ootober 1,208, O Octobes 1,208 the cott séndered aliter tpinionn fvorof e |

4 - Pethioner IZ Knight, pranfiog her land use petition, The Court made findligs of faot and

5 ' cosglusions of Jawon, Nbémbq 7, 2008, Which were entered on the samp dats. A oopy f_

6 ' of the findings of fhot and conohlsmns of lawr e attached ax Exhibit A.

7 | - Consistent with the Comt's findings of fot and eonclisions of law, final Judgment ‘

8 is entcmdinﬂlismatterasfollows. :

9: f' IT IS HEREBY ORDER‘ED ADJUDGED, AND DECRERD:
10_: L Petitioner's LUPA petition is GRANTED. 1
1. 2. Thadecision by the Yelm City Comneil an Febrmary 12, 2008, s sevessed |/
12 and this-matter is remarided 1o-the -YB!mCityf('Jmmcil with instection that eachof F
B e iy prdliratuacy arbdivision spprovals esmed by ity of ¥elm on Februmy
e | 12, 2008, stiall be modified as fol!ows - L 1

The epndition of prelivaincy plat aﬁprova] comiained io the Hearing
Bxaminer’s Decisions on Reconsideration datad Dwember 7, 2047, and
mcurpomtcd tuto the Yekm City CounciP's docision daiedFebmmy 12, 2008, shall |
be modified by strking the word */or and inserting the word “alac™ ag follows:

The applicant must provide & potnble water snpply adequate

200 to serve the development st final plat approval andior ke
a1t : prior to the issnance of any building permit exespt us raodal
; homes as set forth In Ssetion 16.04.150 YMC [Yehy
29 1k Mumeipal Code].
gl 3. Yelm shall provide writien notloe to Petitioner pertaining 1o final sub-
] .
.9 division approval of the five proposed subdivisions as follows: -
25 | ‘
{ TUDGMENT GRANTING LAND USE PETITION GBordonDerr,
1 [PROPOSED] -2 2020 PhsyAvenve, Sufte B0
Soatile, WA 781212140
1206y 382 9540
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23 4l

24
25

a Yehm sha]i@myidn'mﬂm notive to Petitionerofany: application for
_ o | ' o Z
final snbdtvision appmvél of any of the ftva sﬁbﬂivisinmmthinﬁﬂa days :;
£ Welm? anch appilicatit : Tws wa\,!.v
of Wélm’s receiptofisnch applienl E% cotemsns ‘
b. Yzl shall:provide Petitioner-hirtrdays writion noﬁoeﬂmg\pn
o Foyiat i
opporhmxty i commen&upnn by proposed: fmdmgs by Yelm p&ttaming io
the “appropriate pmvis[mis .for potable water supplies” fr éach of th
five gubdivisions: pﬁor o gay fifal subﬂiwsmn uppxcval for thoe five ﬂ .
subcivisions, C-a-\ St _
o Veln shall provide Baﬁﬁonar thizty deys wiitten notice of any City
Cotmeil heating o eonsider final subdivislon approval for.ay of the five
 subdivisions, Petttivioy skall have the opportunity to provido oral and: -
fe oUW s, . T ;
wiltten testimony, a&wmhhwﬂngg I8 Vedd on ey o W
4. _
DONE IN OPEN COURT this, o i
. Presented by:
|i GorRDONDERR LLP
By { A A
Koith B, Moxor, WSBA#15361
Dale M. Johnson, WSBA #26620
Attomeys for J7Z Knight
 JUDGMENT GRANTING LAND USE FETTTION ? GordlenDeiz.
[PROPOSED] -3 2025 First Avenwe, Sulte 500
Seatfs, WA 28121310 -
{206) 3629510
-0-000001668
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It O - EXPEDTTE | SUPRRISRSCIRL.
| fo e . p . TR
§ > - Hewing Jssot ¢ L ;
| Dam Wovember7,2008 j e N7 P25
{f ¢ | Tine: 9:008mm = 7 . .
{l [ IndgeiCalendar: Chrls Wickbath i s i
? : :iﬁ-\- - . - o

| SUPERIOR COURT OF WASHINGTON TN AND POR THURSTON COUNTY

| 1 ZENIGHT, o

to Chapter 36.70C RCW, the Land Use Petition Act (“LUPA”). Petitioner challenged the City

1 of Yeln®s decislon (Resolution No, 481, adopted February 12, 2008) approving five proposed
|l subdivisions: SUB-05-0755-Y1, & PRD-05-0756-YL, (‘Ji;‘indsb,adaw Ds SUB-05-07-0128-YL
|l & PRD 07-0120-Y1. (Windstadosw 1), BSP-07-0094 (Wyndstone); BSP-07-0097-YL, & PRD-
|| 07-0098-91, (Besry Velley 1 SUB-07-0187-YL (Tahoma Terra Phase 1T, Division 5 & 6), | 'y
- The Court considered the following evidencs: |
1. Therecord evidenos for each of the five proposed subdivislons, inchiding the
City of Yolm files for these projects, the Hearing Examiner’s Report and )

FINDINGS AMND CONCLUSIONS-1

fnrdonDerc.

2025 Fiyst Ayenue, Suils 500
Sonie, WA Y8121-3140
1206} 3625540

0-060001669
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F
1] Dacis:m dated Qéte‘c‘ner 9, 2007, ﬂché;inngm{imr‘s; Derislon ot
2| Recémsldcenion dsted Deotmber 7; 2007, mi all exhibits m atfichmenss |
3  Nsted in the Hediting Bxaminer doclgions. ]
4|l 2 petitioner's and Respordents” mubxrissions fo tho Hearing Bxpmiter; ‘
5 3. Petitioner’s and Respondenis® submissions to the Fehtn Chy Councﬂ;
N 4. TheYelm City Comneil's decision on the five proposed subdivisions;
7 S, Petitonor’s LUPA appeal pefition; -
8f 6 Petitions’s and Responderits’ oiics submissions to this Court i
9 P The: Amoiens brief provided by the Washington State Departenent of Boslogy:
10 " and Respondenits” esponses thereto; ,‘ :
1] 8,  Oral argument of fhe parties; and , | ‘
12 5. Thoploadings and'records on fils fn fhis-action, . '
1 ‘Based o the evidence in the record and the appliosble Jow; the Cout ninkes
143 JThaibllw]ng Findings of Fact and Concluslons of Law.! S
15 I. FINDINGS OF FACT
16 1. Petitioner bronght this petition under the Land Uss Petlilon Act (“LUPA7), ;
17 || RCW 36.70, Standardo for grouting relicf aro set forth ju RCW 36.70C.130. Petitioner eleims | ‘.
18 || that the decision of Respondent City b Yol (*Yelr”) (Resolution No. 481, adupted February | :
19 {|. 12, 2008) approving fivo proposed stbdivislons: SUB-05.0755-YL & PRD-DS-0756YL |
20. || (Windshadow s SUB-05-07-0128-YL & PRI 07-0129-YT, (Wirideladov TI); BEP-07-0094
21 |} (Wyndstone); BSP-07-0097-YL, & PRD-07-0008-YL. (Beccy Valley T; SUB-07-0187-YL
nl (Tuhomaa Tema Phase T1, Division 3 & 6) should ba reversed boeause (1) itis an eIToneons
interpretation of the Law; (2) the City’s determination of wator svailability is not supported by +
|1 "A'ny finding of fact that m&ybs deemed a sonefusion of law is incorporated hito the §
I Incenporoted o e adinks o Fat sesti - et mey be deemed n Fnding of fac s
Il £7vDINGS AND CoNeLUSIONS -2 ?w?;ggf ,Egg;m
sitle, Wi 9
1206} 302-9540 ‘
1

'0-000001670
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5 :cconndarahon, on Décomber 7, 2007 theHeanngExammcr mtcrsﬁ a decision on
64 mconsulﬂranon that contrined the followiig condition:
¥

'9?&'
i
k-

it snbstanﬂal etridmw afid (3) the; City’s determination' of whter availabiliy 3 isa clemdy -

I of the Hve proposed yrehminmy subdivisions. Following Petitioner’s request fo:

I conﬂmon o zemove the word “/or™ o make clea that pmuf of adequate potable water must bs |
f madﬁ atfhe thme of final plat appioval and may: not be defistred to the fimie of building permit

‘- pther approvals gnce 2003- that conmmitied Yelm 16 the supply of water in-excess of its :
Depertmenit.of Boology (“Beology™) spproved water rights. Amiens Beology indicated hat at
‘ ﬁghts authorizing use of a total of 719,66 acxe fect per yenr (“afy™). Frior to Deceznber 2006, :
Yelm’s waler right totaled 564 afy. Velm’s usage reconds show that the amonnt of water nsed _

[ Dy the City since 2001 exoceded its logal water rights,

| pucsud to Chiapter 43.21A RCW, Chapter 90.03 RCW, Chapter 90,14 RCW, Chapter 90.44

It FINDRIGS AND CONCLUSIONS -3

erroneaus ‘Appli caﬂon of thaTav 10 the facis.. N !
2. Om Mﬂbm‘ %, 2007, the Yelm Heating Examiner ganted prelumnary apptoval

The apphcam st promda a puteble water supply adequats o
serve the devoloprent at finel plet approval and/or prior to the
Jssuance of any building permit exeept as model homes as set i
forth iy Section 16.04. 150 YMC {Yelm Mumcipnl Cado] _ 4
(erpphasis Added). 1

3 Atihe heating befbrs the Contt, Yeltn apreed to amend the langvaga of thiy

prmm] The Dther Pﬂrucs appeat to be in: agTeemnant with the City’s position on this Jssue.
4, Tha roem:d contzing evidence that Yelm has been issning building pmrmxts piud

the'time of ihe Hearing Bxamduer proceedings inthis case, Yelm held primary (additive) water |

5. Boology s the administrator of water resomrees in the State of Washington,

RCW, md Chapter 90.54 RCW. The Washington Water Code requires that Eeology
determine ‘whether water sobght in physically and legally available for nse.

GordonBerr.

2025 Firet Ayenig, Sulta 500
Seatide, WA, 781213140
{25 3826540

0-000001671
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313 6. The l\hsquallylhverBasinis s subJact of roles andresmmonsregardmg

Cny doey ndthave“apmablawmm sapply. adeqmtntn werve the developroent . . . | | :
8, Respondent TTPH, 3-8 (T nltoma Tered) has obinined water rights for tansfer to
Yehn to asgist Yelm In meetlng ity o'bhgaﬁons to ensure adequate potable water is available o _

| serve its proposed development. Only some of these transfers heve been approved by
Ecn]og}' '

L Theissues pre:aentecl for ﬁ.nal molu:ﬁon 1n this mntter involve: the interprefation

17 ,_i | 2 RCWS8.17. 110_ pm\ddss, nper alla, that: :

18 4 (2) A proposed subdivision. .. . shall it be approved unless the
19 city, town, or county legislative body melkes writien findings fhat :
() Appropriste provisions are magde for . . . potable water :
‘ o0 B supplics , . .3 and (b) the poblle use and interast will be sorved by g
- all the platting of such subdivision and dedicution.
" b, YMC 16.12.170 furthor provide that: :
; 23 | A proposed subdivision and ny dedication shall not be - s
P approvcd unless the decislon-maker makes writien findings that: 4
24 !

.f A, Approprigte provigions awe raade for the public hiealth, s:afaty, 1

25 end penord] welfare and for . . . potable water supphes i

26 :

| GordonDert. i

\ FIRNDINGS AND CONCLUSIONS -4 2025 FirstAvennup, Siftn §0D i
: Seaitls, WA R121-3M0 !

{208} 3a2-vhAo

| | 0-000001672
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, j ,mncmrenﬂy
wﬂh the dwelnpment ora plan o ﬁnanuo negded public
facititles in Hime o agince tetention of an: aﬂaquaw Yevel of
ssrvito,

o In relevamtpmt, YMC-16:12,310 provides:

Upon fioding that the final plathas been corpletsd:in
apcotdaiice withthie prowisicits of this thle and that all Tequired
improvementa hava been completed or fhat sixinperents or
continsts have hesn enterad into to guarantes that such required
improvemants will be completéd, andihat the Interesis of the
city are folly protected, sho oity counicll shall approve and the
mayor dhull gipn the fnxl plat mnid accept detfioations as may be
!mludedﬂmenn. ‘

T, Ymc-mzsao frther provides:

A subdivision shall be governed by the terms of nppmval of the
final plat, and the statutes, ordinances and regalations in cffeut at
1o time of approval under ROW 58,17.150(1) and (3)for n
pexiod of five yeats after final plat approval unless the leglslative
borly fnds that o changs in conditions creates d serions threat to
the publie health or safity in the subdivision, . , A finat plat shell

- Vesitthe lols within sneh plat with a right to hook 1y to sewer

- and water for o perfod of five yers after thie date of recording of

the finnl plat,
2. Potitioner first. asserts that Yelm may not delay proof of a poinble water supply

| " until fssnance of building permits, Second, Petitfoner asserts that Yelni mmst defaonstoate the

{l- existence of appropriate provision for potable water necessaiy to serve the propossd

20 -
2 il developments at the time of final plat approval through evidence of Feology approved water
it rights.
22 .
” | 3 Proliminary plat appraval can be conditioned on the applicant resolving
" || identified issuos before fmal plat approval. 17 Stoebuck and Weaver, Real Estate: Property
2A | .
" I Law, Washington Practies Series, p.282 (2004). However, RCW 58.17.110 prohibits approval
. it of s propoged subdivision umless writien fndtnps are made that[alppropriate provisions are
g |
GortdonDeit.
FINDRESGS A0 CONCLUSIONS - 5 2025 Bt Avanis, Sifte S0
: Saatda, WADE121-2740
{7D6) 3829590

0-000001673
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I xuido for.... poteble-water swpplies.” Therefore, all requirements mmst be stiet end confistned
I i it findings bedore final approval prrsusint o RCW 58:17.110. ‘Thislavw i olésis tht
] th%ecbndiﬂans;inbluding the provizion of 4 petible water supply, et be me’t‘ﬁﬁforwthé -

;" the Yeki City Cotiell, is an exroneous lntbrpretation of the law,

4, The purtics Have agreed fhatitis sppropriate o amend the knpuags.of fhe
' Heanng Examloer's condition by reteving the word “for” 1o make clear that proof of

ki adaquale potable water sust be made at the thwo of firial plat approvaland may vot be

Ik WJ.lh the Yelm's srgument before the Court that proof of potdbis witer must bo provided st

bt

I law
, of “approprate provisions” for potabls waler suppHes by the time of finel plat approval. -

:: :caqmm ashowing of approved smd avaliable wator sights safflcient 10 serve all sucrently
appmved and to-be spproved sebdivisions. A finding-of “reasensble expectation™ of putsble
4] water based upon Yelm®s historical pravision of potable water wowld be jusnfficicnt to satisfy
{ this ruqm'rament; ,

: 6. Yelm has acgued that Fral plat spprovals of, the subdivisions mﬂns maﬁex iy
not expec:tad in the near futnre, H s therefore posssb]c that af the thme of ﬁna] mbdw:mon

i of “epproptiate provisions” for potable water to serve thess sabdivigions meay have changed.
|| Accotdingly, it is appropriate to defer the determinntion of “approptiate provision” wuntll the
- time of final subdivision approval for each of the five sobdivisions.

GortdonRer:

2025 Flist Avgnuz, Sulte 500
, Soanthe, WA PA121-4140
(206} D240

FINDINGS AND CONCLUSIONS - 6

0-000001674
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1l building pormit stage, Thus, (he hearing exurminer’s condition, ay written: and o, ﬂanpted by |

desmmd to the time of inllding pertit approval, The insertion of the word “alsn® is consxstelﬂ = |

i1 both izl plat approval endd bullding permit appum]. Such.a rosohistion 1 consistent with the i

5, RCW38.17.110 md YMC 16.12.170 melke cleat thit Yetm roust make ﬁnﬁmg:s

] Bﬁsed upon the present tecord and thls Contt’s jiapratation of the Tavh, such findings would

{ approvals the facts and {he law thet will bear upml Yolm's ability 1o demonstrate the sxistence |




/11 (2)thibety days written noticoend ¥ mopp

Bearawy e VRSN s

Prlov, o

1 wrﬁtsn testimony maﬁeheisearm%\befbm flis Veim City Cuunci,lr Finally, Petitionermay
;_ sﬁekjudimal review by this-Coueeof any-decision iy
' * pny of the five subitivistons, ex-se-deomsinemis

4 Presented b
' . GorbONDERR LLP

By; ol Vs
Kﬁiﬂa 1‘:1 Mcmom 153
Dals M. Jehngon, WS&A%é&?

- Altorneys for J7 Kntght

| FINDINGS AND CONCLUBIONS - 7

Pahtxoner i entitled to'written nétice pertauﬁng'to;ﬁual submﬁgian:apprwal offhefive *
i 5 propused subdivisions, inshading! (1) vetittin notlcs of iy, app]icaﬁon Tor finnd subﬂiwsian :
| jr approyal of any of the five subdivisions Witk IS ERs T AR

A supphes” Tor oaoh of ﬂm B

- fivie subdivisions prior to sty final subdivision approval for those fivs subdivisions; and; (3)
eV " CeAenday
& {) <thirty dnys written notice of any: City Couneil heaﬁng to contider fingl subdxvmmn approval

4o i fm- ey of the five su]:»dlvismn\ » Petitioner shill have the: opporiumlyto prnwde oral and’

Yelm pexlaining to the “appwpum pr\stfﬁ*m ‘f%nrpo_ '

ey nru gto fined plat appittval off

O sany OF e i

GordonDers.
e, S 00
20830240520
0-000001675
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ANNOTATED REVISED CODE OF WASHINGTON
- 2010 by'Matthew Bender & Company, Inc., -
a member.of the LexisNexis Group,
s All rights reserved.
K STATUTES CURRENT THROUGH “THE 2010 REGULAR AND 15T SPECIAL SESSIONS fk
Hkek ANNOTATIONS CURRENT THROUGH MAY 24, 2010, ***

TITLE 4, CIMIL PROCEDURE
CHAPTER 4.84. COSTS

Rev. Code Wash. (ARCW) § 4.84.370 (2010)

§ 4.84.370. Appeal of land use decisions -- Fees and costs

(1) Notwithstanding any other provisions of this chapter, reasonable attorneys' fees and
costs-shall be awarded to the prevailing party or substantially prevailing party on-appeal
before the court of appeals or the supreme court of a decision by a county, ¢ity, or town to
fssue, condition, or deny a development permit involving a site-specific rezong, zoning, plat,
conditional use, variance, shoreline permit, building permit, site plan, or similar land use
approval or deciston, The court shall award and determine the amount of reasonable
attorneys' fees and costs under this section if

{(a) The prevailing party on appeal was the prevalling or substantially prevalling party
before the county, city, or town, or In a decision involving a substantial development permit
under chapter 90.58 RCW, the prevailing party on appeal was the prevailing party or the
substantially prevailing party before the shoreline[s] hearings board and

(b) The prevailing party on appeal was the prevailing party or substantlally prevailing
party in all prior judicial proceedings.

(2) In addition to the prevailing party under subsection (1} of this section, the county, city,

or town whose decision is on appeal is considered a prevailing party if its decision is upheld
at superior court and on appeal.

HISTORY: 1995 ¢ 347 § 718.
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